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good, non-leaking condition with suffi-
cient structural integrity for the stor-
ing of hazardous wastes; and systems
must be inspected weekly to detect
corrosion or releases of waste and to
collect data from monitoring and leak
detection equipment, to the extent
available, to ensure that they are func-
tioning properly. All inspections must
be appropriately documented. Prior to
the expiration of the 15 month period
referred to in § 671.11(b)(1), all Ant-
arctic hazardous wastes shall be treat-
ed or removed from Antarctica in ac-
cordance with § 671.12.

(6) Ignitable, reactive or incompat-
ible wastes shall be properly segregated
and protected from sources of ignition
or reaction, as appropriate.

(c) All Antarctic hazardous wastes
generated at a location other than a
permanent station may be temporarily
stored at such location for a period not
to exceed 12 months, in closed, non-
leaking containers marked to indicate
their contents. Such containers must
be in good condition and made of or
lined with material which will not
react with and is otherwise compatible
with the Antarctic hazardous waste
stored therein so as not to impair the
ability of the container to contain the
waste. Prior to the expiration of the 12
month period referred to above, all
such hazardous wastes shall be either:

(1) Treated or processed, disposed of
or removed from Antarctica pursuant
to § 671.12, or

(2) Removed to a permanent station
and temporarily stored at that station
in accordance with paragraph (b) of
this section.

§ 671.12 Waste disposal.

(a)(1) The following wastes shall be
removed from Antarctica:

(i) Radioactive materials;
(ii) Electrical batteries;
(iii) Fuel (both liquid and solid);
(iv) Waste containing harmful levels

of heavy metals or acutely toxic or
harmful persistent compounds;

(v) Poly-vinyl chloride (PVC), poly-
urethane foam, polystyrene foam, rub-
ber and lubricating oils, treated tim-
bers and other products containing ad-
ditives which can produce harmful
emissions or releases;

(vi) All other plastic wastes except
low density polyethylene containers
(such as bags for storing wastes) pro-
vided such containers are incinerated
in accordance with paragraph (e) of
this section;

(vii) Solid, non-combustible wastes;
and

(viii) Fuel, oil and chemical drums
that constitute waste.

(2) Notwithstanding paragraph (a)(1)
of this section, the obligations set
forth in paragraphs (a)(1) (vii) and (viii)
of this section shall not apply if the Di-
rector determines that the removal of
such wastes by any practicable option
would cause greater adverse environ-
mental impacts than would be caused
by leaving them in their existing loca-
tions.

(b) All liquid wastes other than sew-
age and domestic liquid wastes and
wastes referred in paragraph (a) of this
section shall be removed from Antarc-
tica to the maximum extent prac-
ticable.

(c) Sewage and domestic liquid
wastes may be discharged directly into
the sea, taking into account the as-
similative capacity of the receiving
marine environment, and provided that
such discharge occurs, wherever prac-
ticable, where conditions exist for ini-
tial dilution and rapid dispersal, and
further provided that large quantities
of such wastes (generated in a station
where the average weekly occupancy
over the austral summer is approxi-
mately 30 individuals or more) shall be
treated at least by maceration. If bio-
logical treatment processes are used,
the by-product of such treatment may
be disposed of into the sea provided dis-
posal does not adversely affect the
local environment.

(d) Residues of introduced animal
carcasses, laboratory culture of micro-
organisms and plant pathogens, and in-
troduced avian products must be re-
moved from Antarctica unless inciner-
ated, autoclaved or otherwise steri-
lized.

(e) Combustible wastes not removed
from Antarctica other than wastes re-
ferred to in paragraph (a) of this sec-
tion, shall be burnt in incinerators
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which reduce harmful emissions or dis-
charges to the maximum extent prac-
ticable and the solid residue of such in-
cineration shall be removed from Ant-
arctica; provided, however, that USAP
may continue to bury such combustible
wastes in snow pits at South Pole Sta-
tion, but must phase out such practices
before March 1, 1995. Any emission or
discharge standards and equipment
guidelines which may be recommended
by the Committee for Environmental
Protection constituted or to be con-
stituted pursuant to the Protocol or by
the Scientific Committee on Antarctic
Research shall be taken into account.

(f) Sewage and domestic liquid
wastes and other liquid wastes not re-
moved from Antarctica in accordance
with other provisions of this section,
shall, to the maximum extent prac-
ticable, not be disposed of onto sea ice,
ice shelves or grounded ice-sheet unless
such wastes were generated by stations
located inland on ice shelves or on the
grounded ice-sheet. In such event, the
wastes may be disposed of in deep ice
pits if that is the only practicable op-
tion, provided the ice pits are not lo-
cated on known ice-flow lines which
terminate at ice-free land areas or in
blue ice areas of high ablation.

(g) No wastes may be disposed of onto
ice-free areas or into any fresh water
system.

(h) Open burning of wastes is prohib-
ited at all permanent stations, and
shall be phased out at all other loca-
tions by March 1, 1994. If it is necessary
to dispose of waste by open burning
prior to March 1, 1994, allowance shall
be made for the wind direction and
speed and the type of waste to be burnt
to limit particulate deposition and to
avoid such deposition over areas of spe-
cial biological, scientific, historic, aes-
thetic or wilderness significance.

(i) Each unauthorized release of
waste in Antarctic shall be, to the
maximum extent practicable, promptly
cleaned up by the person responsible
for such release.

§ 671.13 Waste management for the
USAP.

(a) In order to provide a basis for
tracking USAP wastes, and to facili-
tate studies aimed at evaluating the
environmental impacts of scientific ac-

tivity and logistic support, the USAP
shall classify its wastes in one of the
following categories:

(1) Sewage and domestic liquid
wastes;

(2) Other liquid wastes and chemi-
cals, including fuels and lubricants;

(3) Solid wastes to be combusted;
(4) Other solid wastes; and
(5) Radioactive material.
(b) USAP shall prepare and annually

review and update a waste manage-
ment plan (including plans for waste
reduction, storage and disposal) speci-
fying for each of its permanent sta-
tions, field camps and ships (other than
small boats that are part of the oper-
ations of permanent stations or are
otherwise taken into account in exist-
ing management plans for ships):

(1) Current and planned waste man-
agement arrangements, including final
disposal;

(2) Current and planned arrangement
for assessing the environmental effects
of waste and waste management;

(3) Other efforts to minimize environ-
mental effects of wastes and waste
management; and

(4) Programs for cleaning up existing
waste disposal sites and abandoned
work sites.

(c) USAP shall designate one or more
waste management officials to develop
and monitor waste management plans
and ensure that members of expedi-
tions receive training so as to limit the
impact of their activities on the Ant-
arctic environment, and to inform
them of the requirements of the Proto-
col and of this Part.

(d) USAP shall, to the extent prac-
ticable, prepare an inventory of loca-
tions of past activities (i.e., traverses,
fuel depots, field bases, crashed air-
craft) so that such locations can be
taken into account in planning future
scientific, logistic and waste manage-
ment programs.

(e) USAP shall clean up its past and
present waste disposal sites on land
and abandoned work sites, except that
it shall not be required to:

(1) Remove any structure designated
as a historic site or monument; or

(2) Remove any structure or waste in
circumstances where the removal
would result in greater adverse envi-
ronmental impact than leaving the
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structure or waste in its existing loca-
tion.

(f) USAP shall circulate waste man-
agement plans and inventories de-
scribed in this section in accordance
with the requirements of the Treaty
and the Protocol.

Subpart E—Designation of Banned
Substances; Reclassification
of Pollutants

§ 671.14 Annual review.

The Director shall review the list of
banned substances and designated pol-
lutants at least annually, and may pro-
pose the designation or redesignation
of any substance as a banned sub-
stance, designated pollutant or other
waste, based on the following criteria:

(a) If the Director determines that a
substance, including a designated pol-
lutant, poses a substantial immediate
hazard to health or the environment
and such hazard cannot be eliminated
through waste management practices
or other methods, or if the Parties to
the Protocol or Treaty agree that a
substance should be banned from use in
Antarctica, the Director may designate
such substance a banned substance.

(b) If the Director determines that a
substance is liable to create a hazard
to health or the environment if im-
properly treated or processed, stored,
transported, or disposed of, the Direc-
tor may designate such substance a
designated pollutant.

(c) If the Director determines that a
substance previously designated a
banned substance no longer displays
the characteristics described in para-
graph (a) of this section, the Director
may remove such substance from the
list of banned substances (to the extent
consistent with the provisions of the
Protocol), but if the Director deter-
mines that such substance has the
characteristics described in paragraph
(b) of this section, it shall be redesig-
nated a designated pollutant.

(d) If the Director determines that a
substance previously designated a des-
ignated pollutant no longer displays
the characteristics described in para-
graph (b) of this section, the Director
may remove such substance from the
list of designated pollutants.

(e) In making the determinations re-
ferred to in paragraphs (a) through (d)
of this section, the Director shall take
into account all relevant new informa-
tion obtained through monitoring ac-
tivities or otherwise.

§ 671.15 Publication of preliminary de-
termination

Prior to any designation or redesig-
nation of substances pursuant to
§ 671.14 (including removal of such sub-
stances from lists of banned substances
or designated pollutants), the Director
shall publish notice in the FEDERAL
REGISTER of any proposed designation
or redesignation, including the basis
therefor. The notice shall invite the
submission by interested parties, the
Environmental Protection Agency and
other federal agencies, within 30 days
after the date of publication of notice,
of written data, comments, or views
with respect to such action.

§ 671.16 Designation and redesignation
of pollutants

After review of any comments or sug-
gestions received from interested par-
ties, the Environmental Protection
Agency and other Federal agencies pur-
suant to § 671.15, the Director will make
a final determination to designate and
redesignate various substances as set
forth above. Within 10 days after the
date of such final determination, the
Director shall publish notice of any ac-
tion taken in the FEDERAL REGISTER.
Such action shall become effective no
earlier than thirty days following pub-
lication of notice.

Subpart F—Cases of Emergency
§ 671.17 Cases of emergency.

The provisions of this part shall not
apply in cases of emergency relating to
the safety of human life or of ships,
aircraft or other equipment and facili-
ties of high value, or the protection of
the environment. Notice of any acts or
omissions resulting from such emer-
gency situations shall be reported
promptly to the Director, who shall no-
tify the Treaty parties in accordance
with the requirements of the Treaty
and the Protocol, and publish notice of
such acts or omissions in the FEDERAL
REGISTER.
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PART 672—ENFORCEMENT AND
HEARING PROCEDURES; TOURISM
GUIDELINES

Sec.
672.1 Hearing Procedures—Scope of these

rules.
672.2 Definitions.
672.3 Powers and duties of the Director;

Presiding Official; Office of Polar Pro-
grams.

672.4 Filing, service, and form of pleadings
and documents.

672.5 Filing and service of rulings, orders,
and decisions.

672.6 Appearances.
672.7 Issuance of complaint.
672.8 Answer to the complaint.
672.9 Motions.
672.10 Default order.
672.11 Informal settlement; consent agree-

ment and order.
672.12 Prehearing conference.
672.13 Accelerated decision; decision to dis-

miss.
672.14 Scheduling the hearing.
672.15 Evidence.
672.16 Objections and offers of proof.
672.17 Burden of presentation; burden of

persuasion.
672.18 Filing the transcript.
672.19 Proposed findings, conclusions, and

order.
672.20 Initial decision.
672.21 Appeal from or review of interlocu-

tory orders or rulings.
672.22 Appeal from or review of initial deci-

sion.
672.23 Final order on appeal.

AUTHORITY: 16 U.S.C. 2401 et seq.

SOURCE: 54 FR 7132, Feb. 16, 1989, unless
otherwise noted. Redesignated at 58 FR 34718,
June 29, 1993.

§ 672.1 Hearing procedures—Scope of
these rules.

(a) These hearing rules govern all ad-
judicatory proceedings for the assess-
ment of civil penalties or imposition of
other sanctions pursuant to the Ant-
arctic Conservation Act of 1978, 16
U.S.C. 2407; 2404(f); 2401–2412; and

(b) Other adjudicatory proceedings
that the Foundation, in its discretion,
determines are appropriate for han-
dling under these rules, including pro-
ceedings governed by the Administra-
tive Procedure Act requirements for
‘‘hearings on the record.’’ 5 U.S.C. 554
(1982).

(c) Questions arising at any stage of
the proceeding which are not addressed

in these rules shall be resolved at the
discretion of the Director or Presiding
Officer.

§ 672.2 Definitions.

(a) Throughout these rules, words in
the singular also include the plural,
and words in the masculine gender also
include the feminine, and vice versa.

(b) Act means the particular statute
authorizing the initiation of the pro-
ceeding.

(c) Administrative Law Judge means an
Administrative Law Judge appointed
under 5 U.S.C. 3105 (see also Pub. L. 95–
251, 92 Stat. 183).

(d) Complainant means any person au-
thorized to issue a complaint on behalf
of the Agency to persons alleged to be
in violation of the Act. The complain-
ant shall not be the Presiding Officer
or any other person who will partici-
pate or advise in the decision.

(e) Complaint means a written com-
munication, alleging one or more vio-
lations of specific provisions of the
Act, Treaties, NSF regulations or a
permit promulgated thereunder, issued
by the complainant to a person under
this subpart.

(f) Consent Agreement means any writ-
ten document, signed by the parties,
containing stipulations or conclusions
of fact or law, and a proposed penalty,
revocation or suspension of a permit,
or other sanction.

(g) Director means the Director of the
National Science Foundation (NSF) or
his delegatee.

(h) Final Order means (1) an order is-
sued by the Director after an appeal of
an initial decision, accelerated deci-
sion, a decision to dismiss, or default
order, or (2) an initial decision which
becomes a final order.

(i) Foundation, Agency, or NSF means
the National Science Foundation.

(j) Hearing means a hearing on the
record open to the public and con-
ducted under these rules.

(k) Hearing Clerk is the person with
whom all pleadings, motions, and other
documents required under this subpart
are filed.

(l) Initial Decision means the decision
issued by the Presiding Officer based
upon the official record of the proceed-
ings.
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(m) Party means any person that par-
ticipates in a hearing as complainant,
respondent, or intervenor.

(n) Permit means a permit issued
under section 5 of the Antarctic Con-
servation Act of 1978, 16 U.S.C. section
2404.

(o) Person includes any individual,
partnership, association, corporation,
and any trustee, assignee, receiver or
legal successor thereof; any organized
group of persons whether incorporated
or not; and any officer, employee,
agent, department, agency or instru-
mentality of the Federal Government.
of any State or local unit of govern-
ment, or of any foreign government.

(p) Presiding Officer means the attor-
ney designated by the Director to con-
duct hearings or other proceedings
under this subpart.

(q) Respondent means any person pro-
ceeded against in the complaint.

(r) Terms defined in the Act and not
defined in these rules of practice are
used consistent with the meanings
given in the Act.

§ 672.3 Powers and duties of the Direc-
tor; Presiding Official; Office of
Polar Programs.

(a) Director. The Director of NSF
shall exercise all powers and duties as
prescribed or delegated under the Act
and these rules.

(b) The Director may delegate all or
part of his authority. Partial delega-
tion does not prevent the Presiding Of-
ficer from referring any motion or case
to the Director.

(c) Presiding Officer. The Director
may designate one or more Presiding
Officers to perform the functions de-
scribed below. The Presiding Officers
shall be attorneys who are permanent
or temporary employees of the Founda-
tion or some other Federal Agency and
may perform other duties compatible
with their authority as hearing offi-
cers. Administrative Law Judges may
perform the functions of Presiding Offi-
cers. The Presiding Officer shall have
performed no prosecutorial or inves-
tigatory functions in connection with
any matter related to the hearing.

(d) The Presiding Officer shall con-
duct a fair and impartial proceeding,
assure that the facts are fully elicited,
adjudicate all issues, and avoid delay.

The Presiding Officer shall have au-
thority to:

(1) Conduct administrative hearings
under these rules of practice;

(2) Rule upon motions, requests, and
offers of proof, dispose of procedural re-
quests, and issue all necessary orders;

(3) Administer oaths and affirmations
and take affidavits;

(4) Examine witnesses and receive
documentary or other evidence;

(5) For good cause, upon motion or
sua sponte, order a party, or an officer
or agent thereof, to produce testimony,
documents, or other nonprivileged evi-
dence, and failing the production there-
of without good cause being shown,
draw adverse inferences against that
party;

(6) Admit or exclude evidence;
(7) Hear and decide questions of facts,

law or discretion;
(8) Require parties to attend con-

ferences for the settlement or sim-
plification of the issues, or the expedi-
tion of facts, law or discretion;

(9) Issue subpoenas authorized by the
Act; and

(10) Take all actions necessary for
the maintenance of order and for the
efficient, fair and impartial adjudica-
tion of issues arising in proceedings
governed by these rules.

(e) Disqualification; Withdrawal. (1)
The Presiding Officer may not partici-
pate in any matter in which he (i) has
a financial interest or (ii) has any rela-
tionship with a party or with the sub-
ject matter which would make it inap-
propriate for him to act. Any party
may at any time by motion made to
the Director, or his delegatee, request
that the Presiding Officer be disquali-
fied from the proceeding.

(2) If the Presiding Officer is disquali-
fied or withdraws from the proceeding,
the Director shall assign a qualified re-
placement who has none of the infir-
mities listed in paragraph (e)(1) of this
section. The Director, should he with-
draw or disqualify himself, shall assign
the Deputy Director to be his replace-
ment.

(f) Office of Polar Programs. The Office
of Polar Programs (OPP) manages and
operates the national program in Ant-
arctica, including administration of
the Antarctic Conservation Act (ACA)
permit system. OPP is responsible for
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investigating alleged violations of the
‘‘prohibited acts’’ section of the ACA
and alleged noncompliance with ACA
permits. OPP will act as the official
complainant in all proceedings under
the ACA governed by these rules. OPP
may delegate all or part of its inves-
tigatory duties to other appropriate
NSF employees, other qualified federal
employees, or consultants. OPP will
prepare complaints with the assistance
of designated prosecuting attorneys
within NSF’s Office of the General
Counsel, other qualified federal attor-
neys, or other appropriate legal rep-
resentative selected jointly by OPP
and OGC. The designated prosecuting
attorney will represent OPP in all pro-
ceedings governed by these rules.

(g) The Office of Polar Programs, act-
ing on behalf of the Director, may des-
ignate qualified individuals as enforce-
ment officers empowered to execute all
of the law enforcement functions set
forth in section 10 of the ACA, 16 U.S.C.
2409, as well as any other appropriate
actions ancillary to those statutory
duties. OPP will provide each enforce-
ment officer with official enforcement
credentials for identification purposes
and use during execution of official du-
ties.
OPP may also designate knowledgeable
individuals to provide educational and
other information regarding the Ant-
arctic to tour operators, their clients
and employees, and other visitors to
the Antarctic.

(h) The Office of Polar Programs
shall prepare for publication and dis-
tribution a clear, concise explanation
of the prohibited acts set forth in the
Antarctic Conservation Act, and other
appropriate educational material. The
explanation may be translated into
Spanish, French, German, or other for-
eign languages. This material shall be
provided to tour operators for distribu-
tion to their passengers and crew prior
to or during travel to the Antarctic.
Tour operators shall distribute pro-
vided materials to each passenger and
crew member.

(i) The Office of the General Counsel,
with the concurrence of the Office of
Polar Programs, may refer appropriate
cases to the Department of Justice for
possible prosecution of criminal viola-

tions of the Antarctic Conservation
Act.

[54 FR 7132, Feb. 16, 1989. Redesignated at 58
FR 34718, June 29, 1993, and amended at 59 FR
37438, July 22, 1994; 61 FR 51022, Sept. 30, 1996]

§ 672.4 Filing, service, and form of
pleadings and documents.

(a) Filing of pleadings and documents.
(1) Except as otherwise provided, the
original and one copy of the complaint,
and the original of the answer and of
all other documents served in the pro-
ceeding, shall be filed with the Hearing
Clerk.

(2) A certificate of service shall ac-
company each document filed or
served. Except as otherwise provided, a
party filing documents with the Hear-
ing Clerk, after the filing of the an-
swer, shall serve copies thereof upon
all other parties and the Presiding Offi-
cer. The Presiding Officer shall main-
tain a duplicate file during the course
of the proceeding.

(3) When the Presiding Officer cor-
responds directly with the parties, he
shall file the original of the cor-
respondence with the Hearing Clerk,
maintain a copy in the duplicate file,
and send a copy to all parties. Parties
who correspond directly with the Pre-
siding Officer shall in addition to serv-
ing all other parties send a copy of all
such correspondence to the Hearing
Clerk. A certificate of service shall ac-
company each document served under
this subsection.

(b) Service of pleadings and docu-
ments—(1) Service of complaint. (i) Serv-
ice of a copy of the signed original of
the complaint, together with a copy of
these rules, may be made personally or
by certified mail, return receipt re-
quested, on the respondent or his rep-
resentative.

(ii) Service upon a domestic or for-
eign corporation or upon a partnership
or other unincorporated association
which is subject to suit under a com-
mon name shall be made by personal
service or certified mail, as prescribed
by paragraph (b)(1)(i) of this section,
directed to an officer, partner, a man-
aging or general agent, or to any other
person authorized by appointment or
by Federal or State law to receive serv-
ice of process.
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(iii) Service upon an officer or agency
of the United States shall be made by
delivering a copy of the complaint to
the officer or agency, or in any manner
prescribed for service by applicable
regulations. If the agency is a corpora-
tion, the complaint shall be served as
prescribed in paragraph (b)(1)(ii) of this
section.

(iv) Service upon a State or local
unit of government, or a State or local
officer, agency, department, corpora-
tion or other instrumentality shall be
made by serving a copy of the com-
plaint in the manner prescribed by the
law of the State for the service of proc-
ess on any such persons, or

(A) If upon a State or local unit of
government, or a State or local depart-
ment, agency, corporation or other in-
strumentality, by delivering a copy of
the complaint to the chief executive of-
ficer thereof; or

(B) If upon a State or local officer by
delivering a copy to such officer.

(v) Proof of service of the complaint
shall be made by affidavit of the person
making personal service, or by prop-
erly executed return receipt. Such
proof of service shall be filed with the
complaint immediately upon comple-
tion of service.

(2) The first page of every pleading,
letter, or other document shall contain
a caption identifying the respondent
and the docket number which is exhib-
ited on the complaint.

(3) The original of any pleading, let-
ter, or other document (other than ex-
hibits) shall be signed by the party fil-
ing it or by his representative. The sig-
nature constitutes a representation by
the signer that he has read the plead-
ing, letter or other document, that to
the best of his knowledge, information
and belief, the statements made there-
in are true, and that it is not inter-
posed for delay.

(4) The initial document filed by any
person shall contain his name, address
and telephone number. Any changes in
this information shall be commu-
nicated promptly to the Hearing Clerk,
Presiding Officer, and all parties to the
proceeding. A party who fails to fur-
nish such information and any changes
thereto shall be deemed to have waived
his right to notice and service under
these rules.

§ 672.5 Filing and service of rulings,
orders, and decisions.

(a) All rulings, orders, decisions, and
other documents issued by the Presid-
ing Officer shall be filed with the Hear-
ing Clerk. Copies of all such documents
shall be served personally, or by cer-
tified mail, return receipt requested,
upon all parties.

(b) Computation. In computing any
period of time prescribed or allowed in
these rules, except as otherwise pro-
vided, computation is by calendar days
and does not include the day of the
event from which the designated period
begins to run. When a stated time ex-
pires on a Saturday, Sunday or legal
holiday, the stated time period shall be
extended to include the next business
day.

(c) Extensions of time. The Presiding
Officer may grant an extension of time
for the filing of any pleading, docu-
ment, or motion (1) upon timely mo-
tion of a party to the proceeding, for
good cause shown, and after consider-
ation of prejudice to other parties, or
(2) upon his own motion. Such a mo-
tion by a party may only be made after
notice to all other parties, unless the
movant can show good cause why serv-
ing notice is impracticable. The mo-
tion shall be filed in advance of the
date on which the pleading, document
or motion is due to be filed, unless the
failure of a party to make timely mo-
tion for extension of time was the re-
sult of excusable neglect.

(d) Service by mail. Service of the
complaint is complete when the return
receipt is signed. Service of all other
pleadings and documents is complete
upon mailing. Where a pleading or doc-
ument is served by mail, five (5) days
shall be added to the time allowed by
these rules for the filing of a responsive
pleading or document.

(e) Ex parte discussion of proceeding.
At no time after the issuance of the
complaint shall the Presiding Officer,
or any other person who is likely to ad-
vise these officials in the decision on
the case, discuss ex parte the merits of
the proceeding with any interested per-
son outside the Agency, with any Agen-
cy staff member who performs a pros-
ecutorial or investigative function in
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the proceeding or other factually relat-
ed proceeding, or with any representa-
tive of such person. Any ex parte
memorandum or other communication
addressed to the Presiding Officer dur-
ing the pendency of the proceedinq and
relating to the merits thereof, by or on
behalf of any party, shall be regarded
as argument made in the proceeding
and shall be served upon all other par-
ties. The Presiding Officer shall give
the other parties an opportunity to
reply.

(f) Subject to the provisions of law
restricting the public disclosure of con-
fidential information, any person may,
during Agency business hours, inspect
and copy any document filed in any
proceeding. Such documents shall be
made available by the Hearing Clerk.

(g) The person seeking copies of any
documents filed in a proceeding shall
bear the cost of duplication. Upon a
formal request the Agency may waive
this cost in appropriate cases.

§ 672.6 Appearances.
(a) Appearances. Any party may ap-

pear in person or by counsel or other
representative. A partner may appear
on behalf of a partnership and an offi-
cer may appear on behalf of a corpora-
tion. Persons who appear as counsel or
other representative must conform to
the standards of conduct and ethics re-
quired of practitioners before the
courts of the United States.

(b) Intervention. A motion for leave to
intervene in any proceeding conducted
under these rules must set forth the
grounds for the proposed intervention,
the position and interest of the mov-
ant, and whether the intervention will
cause delay. Any person already a
party to the proceeding may file an an-
swer to a motion to intervene, making
specific reference to the factors set
forth in the foregoing sentence and
paragraph (c) of this section, within
ten (10) days after service of the mo-
tion for leave to intervene.

(c) A motion for leave to intervene in
a proceeding must ordinarily be filed
before the first prehearing conference,
or if there is no such conference, prior
to the setting of a time and place for a
hearing. Any motion filed after that
time must include, in addition to the
information set forth in paragraph (b)

of this section, a statement of good
cause for the failure to file in a timely
manner. Agreements, arrangements,
and other matters previously resolved
during the proceeding are binding on
the intervenor.

(d) Disposition. The Presiding Officer
may grant leave to intervene only if
the movant demonstrates that (1) his
presence in the proceeding would not
unduly prolong or otherwise prejudice
the adjudication of the rights of the
original parties; (2) the movant will be
adversely affected by a final order; and
(3) the interests of the movant are not
being adequately represented by the
original parties. The intervenor be-
comes a full party to the proceeding
upon the granting of leave to inter-
vene.

(e) Amicus curiae. Persons not parties
to the proceeding who wish to file
briefs may so move. The motion shall
identify the interest of the applicant
and shall state the reasons why the
proposed amicus brief is desirable. If
the motion is granted, the Presiding
Officer or Director shall issue an order
setting the time for filing such brief.
An amicus curiae is eligible to partici-
pate in any briefing after his motion is
granted, and shall be served with all
briefs, motions, and orders relating to
issues to be briefed.

(f) Consolidation. The Presiding Offi-
cer may, by motion or sua sponte, con-
solidate any or all matters at issue in
two or more proceedings docketed
under these rules where (1) there exists
common parties or common questions
of fact or law; (2) consolidation would
expedite and simplify consideration of
the issues; and (3) consolidation would
not adversely affect the rights of par-
ties engaged in otherwise separate pro-
ceedings.

(g) Severance. The Presiding Officer
may, by motion or sua sponte, for good
cause shown order any proceedings sev-
ered with respect to any or all parties
or issues.

§ 672.7 Issuance of complaint.

(a) General. If the complainant has
reason to believe that a person has vio-
lated any provision of the Antarctic
Conservation Act, other Act or attend-
ant regulations, or a permit issued
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under the ACA, he may institute a pro-
ceeding for the assessment of a civil
penalty or other sanctions by issuing a
complaint under the Act and these
rules.

(b) If the complainant has reason to
believe that (1) a permittee violated
any term or condition of the permit, or
(2) a permittee misrepresented or inac-
curately described any material fact in
the permit application or failed to dis-
close all relevant facts in the permit
application, or (3) other good cause ex-
ists for such action, he may institute a
proceeding for the revocation or sus-
pension of a permit by issuing a com-
plaint under the Act and these rules. A
complaint may seek suspension or rev-
ocation of a permit in addition to the
assessment of a civil penalty.

(c) Content and amendment of the com-
plaint. All complaints shall include:

(1) A statement reciting the sec-
tion(s) of the Act, regulations, and/or
permit authorizing the issuance of the
complaint;

(2) A concise statement of the factual
basis for all alleged violations; and

(3) Notice of the respondent’s right to
request a hearing on any material fact
contained in the complaint, or on the
appropriateness of the proposed sanc-
tion.

(d) Each complaint for the assess-
ment of a civil penalty shall also in-
clude:

(1) Specific reference to each provi-
sion of the Act and implementing regu-
lations which respondent is alleged to
have violated;

(2) The amount of the civil penalty
which is proposed to be assessed; and

(3) A statement explaining the rea-
soning behind the proposed penalty;

(e) Each complaint for the revocation
or suspension of a permit shall also in-
clude:

(1) Specific reference to each term or
condition of the permit which the re-
spondent is alleged to have violated, to
each alleged inaccuracy or misrepre-
sentation in respondent’s permit appli-
cation, to each fact which the respond-
ent allegedly failed to disclose in his
permit application, or to other reasons
which form the basis for the complaint;

(2) A request for an order to either
revoke or suspend the permit and a
statement of the terms and conditions

of any proposed partial suspension or
revocation; and

(3) A statement indicating the basis
for recommending the revocation, rath-
er than the suspension, of the permit,
or vice versa.

A copy of these rules shall accom-
pany each complaint served.

(f) Derivation of proposed civil penalty.
The complainant shall determine the
dollar amount of the proposed civil
penalty in accordance with any criteria
set forth in the Act and with any civil
penalty guidance issued by NSF.

(g) Amendment of the complaint. The
complainant may amend the complaint
once as a matter of right at any time
before the answer is filed. Otherwise
the complainant may amend the com-
plaint only upon motion granted by the
Presiding Officer. Respondent shall
have twenty (20) additional days from
the date of service of the amended
complaint to file his answer.

(h) Withdrawal of the complaint. The
complainant may withdraw the com-
plaint, or any part thereof, without
prejudice one time before the answer
has been filed. After one withdrawal
before the filing of an answer, or after
the filing of an answer, the complain-
ant may withdraw the complaint, or
any part thereof, without prejudice,
only upon motion granted by the Pre-
siding Officer.

(i) Complainant, in cooperation with
the Office of General Counsel, may
refer cases to the Department of Jus-
tice for possible criminal prosecution if
there is reason to believe that respond-
ent willfully violated the Antarctic
Conservation Act or its attendant reg-
ulations. Such referral does not auto-
matically preclude NSF from proceed-
ing administratively under the Act and
these rules against the same respond-
ent.

§ 672.8 Answer to the complaint.
(a) General. Where respondent (1) con-

tests any material fact upon which the
complaint is based; (2) contends that
the amount of the penalty proposed in
the complaint or the proposed revoca-
tion or suspension, as the case may be,
is inappropriate; or (3) contends that
he is entitled to judgment as a matter
of law, he shall file a written answer to
the complaint with the Hearing Clerk.
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Any such answer to the complaint
must be filed with the Hearing Clerk
within twenty (20) days after service of
the complaint.

(b) Contents of the answer. The answer
shall clearly and directly admit, deny
or explain each of the factual allega-
tions contained in the complaint. If re-
spondent asserts he has no knowledge
of a particular factual allegation, the
allegation is deemed denied. The an-
swer shall also state (1) the cir-
cumstances or arguments which are al-
leged to constitute the grounds of de-
fense; (2) the facts which respondent in-
tends to place at issue; and (3) whether
a hearing is requested.

(c) Request for hearing. A hearing
upon the issues raised by the complaint
and answer shall be held upon request
of respondent in the answer. The Pre-
siding Officer may deem the right to a
hearing waived if it is not requested by
respondent. In addition, a hearing may
be held at the discretion of the Presid-
ing Officer, sua sponte, to examine is-
sues raised in the answer.

(d) Failure to admit, deny, or explain.
Failure of respondent to admit, deny,
or explain any material factual allega-
tion contained in the complaint con-
stitutes an admission of the allegation.

(e) Amendment of the answer. The re-
spondent may amend the answer to the
complaint upon motion granted by the
Presiding Officer.

§ 672.9 Motions.
(a) General. All motions, except those

made orally on the record during a
hearing, shall (1) be in writing; (2) state
the basis or grounds with particularity;
(3) set forth the relief or order sought;
and (4) be accompanied by any affida-
vit, certificate, or other evidence or
legal memorandum relied upon.

(b) Response to motions. A party must
file a response to any written motion
within ten (10) days after service of
such motion, unless the Presiding Offi-
cer allows additional time. The re-
sponse shall be accompanied by any af-
fidavit, certificate, other evidence, or
legal memorandum relied upon. If no
response is filed within the designated
period, the Presiding Officer may deem
the parties to have waived any objec-
tion to the granting of the motion. The
Presiding Officer may also set a short-

er time for response, or make such
other appropriate orders concerning
the disposition of motions.

(c) Ruling on Motions. The Presiding
Officer shall rule on all motions, unless
otherwise provided in these rules. The
Presiding Officer may permit oral ar-
gument if he considers it necessary or
desirable.

§ 672.10 Default order.

(a) Default. The Presiding Officer
may find a party in default (1) after
motion, upon failure to file a timely
answer to the complaint; (2) after mo-
tion or sua sponte, upon failure to com-
ply with a prehearing or hearing order
of the Presiding Officer; or (3) after
motion or sua sponte, upon failure to
appear at a conference or hearing with-
out good cause being shown. No finding
of default on the basis of a failure to
appear at a hearing shall be made
against the respondent unless the com-
plainant presents sufficient evidence to
the Presiding Officer to establish a
prima facie case against the respond-
ent. Any motion for a default order
shall include a proposed default order
and shall be served upon all parties.
The alleged defaulting party shall have
twenty (20) days from service to reply
to the motion. Default by respondent
constitutes, for purposes of the pending
action only, an admission of all facts
alleged in the complaint and a waiver
of respondent’s right to a hearing on
such factual allegations. If the com-
plaint is for the assessment of a civil
penalty, the penalty proposed in the
complaint shall become due and pay-
able by respondent without further
proceedings sixty (60) days after a final
order issued upon default. If the com-
plaint is for the revocation or suspen-
sion of a permit, the conditions of rev-
ocation or suspension proposed in the
complaint shall become effective with-
out further proceedings on the date
designated by the Presiding Officer in
his final order issued upon default. De-
fault by the complainant shall result in
the dismissal of the complaint with
prejudice.

(b) Procedures upon default. When the
Presiding Officer finds a default has oc-
curred, he shall issue a default order
against the defaulting party. This
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order shall constitute the initial deci-
sion, and shall be filed with the Hear-
ing Clerk.

(c) Contents of a default order. A de-
fault order shall include findings of
fact showing the grounds for the order,
conclusions regarding all material is-
sues of law or discretion, and the pen-
alty which is recommended, or the
terms and conditions of permit revoca-
tion or suspension, or other sanctions.

(d) The Presiding Officer may set
aside a default order for good cause
shown.

§ 672.11 Informal settlement; consent
agreement and order.

(a) Settlement policy. The Agency en-
courages settlement of a proceeding at
any time if the settlement is consist-
ent with the provisions and objectives
of the Act and applicable regulations.
The respondent may confer with com-
plainant concerning settlement wheth-
er or not the respondent requests a
hearing. Settlement conferences shall
not affect the respondent’s obligation
to file a timely answer.

(b) Consent agreement. The parties
shall forward a written consent agree-
ment and a proposed consent order to
the Presiding Officer whenever settle-
ment or compromise is proposed. The
consent agreement shall state that, for
the purpose of this proceeding, re-
spondent (1) admits the jurisdictional
allegations of the complaint; (2) admits
the facts stipulated in the consent
agreement or neither admits nor denies
specific factual allegations contained
in the complaint; and (3) consents to
the assessment of a stated civil penalty
or to the stated permit revocation or
suspension, or to other sanctions or ac-
tions in mitigation. The consent agree-
ment shall include any and all terms of
the agreement, and shall be signed by
all parties or their counsel or rep-
resentatives.

(c) Consent order. No settlement or
consent agreement shall dispose of any
proceeding under the rules without a
consent order from the Director or his
delegatee. Before signing such an
order, the Director or his delegatee
may require that the parties to the set-
tlement appear before him to answer
inquiries relating to the consent agree-
ment or order.

(d) Actions by respondent to clean, pro-
tect, enhance, or benefit the environment.
NSF may accept from respondent envi-
ronmentally beneficial actions, in lieu
of penalties, in whole or in part, as-
sessed under the Antarctic Conserva-
tion Act. An assessment of the mone-
tary value of any action in mitigation
shall be made before that action is in-
corporated as a part of any consent
agreement and order.

§ 672.12 Prehearing conference.
(a) Purpose of prehearing conference.

Unless a conference appears unneces-
sary, the Presiding Officer, at any time
before the hearing begins, shall direct
the parties and their counsel or other
representatives to appear at a con-
ference before him to consider:

(1) The settlement of the case;
(2) The simplification of issues and

stipulation of facts not in dispute;
(3) The necessity or desirability of

amendments to pleadings;
(4) The exchange of exhibits, docu-

ments, prepared testimony, and admis-
sions or stipulations of fact which will
avoid unnecessary proof;

(5) The limitation of the number of
expert or other witnesses;

(6) Setting a time and place for the
hearing; and

(7) Any other matters which may ex-
pedite the proceeding.

(b) Exchange of witness lists and docu-
ments. Unless otherwise ordered by the
Presiding Officer, each party at the
prehearing conference shall make
available to all other parties (1) the
names of the expert and other wit-
nesses he intends to call, together with
a brief narrative summary of their ex-
pected testimony, and (2) copies of all
documents and exhibits which each
party intends to introduce into evi-
dence. Documents and exhibits shall be
marked for identification as ordered by
the Presiding Officer. The Presiding Of-
ficer may exclude from evidence any
document or testimony not disclosed
at the prehearing conference. If the
Presiding Officer permits the submittal
of new evidence, he will grant parties a
reasonable opportunity to respond.

(c) Record of the prehearing conference.
No transcript of a prehearing con-
ference relating to settlement shall be
made. With respect to other prehearing
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conferences, no transcript of any pre-
hearing conferences shall be made un-
less ordered by the Presiding Officer
upon motion of a party or sua sponte.
The Presiding Officer shall prepare and
file for the record a written summary
of the action taken at the conference.
The summary shall incorporate any
written stipulations or agreements of
the parties and all rulings and appro-
priate orders containing directions to
the parties.

(d) Unavailability of a prehearing con-
ference. If a prehearing conference is
unnecessary or impracticable, the Pre-
siding Officer, on motion or sua sponte,
may conduct a telephonic conference
or direct the parties to correspond with
him to accomplish any of the objec-
tives set forth in this section.

(e) Other discovery. (1) Except as pro-
vided by paragraph (b) of this section,
further discovery shall be permitted
only upon determination by the Presid-
ing Officer that (i) such discovery will
not in any way unreasonably delay the
proceeding; (ii) the information to be
obtained is not otherwise obtainable;
and (iii) such information has signifi-
cant probative value.

(2) The Presiding Officer shall order
depositions upon oral questions only
upon a showing of good cause and upon
a finding that (i) the information
sought cannot be obtained by alter-
native methods; or (ii) there is substan-
tial reason to believe that relevant and
probative evidence may otherwise not
be preserved for presentation by a wit-
ness at the hearing.

(3) Any party may request further
discovery by motion. Such a motion
shall set forth (i) the circumstances
warranting the taking of the discovery;
(ii) the nature of the information ex-
pected to be discovered; and (iii) the
proposed time and place where it will
be taken. If the Presiding Officer deter-
mines that the motion should be grant-
ed, he shall issue an order granting dis-
covery, with any qualifying conditions
and terms.

(4) When the information sought to
be obtained is within the control of one
of the parties, failure to comply with
an order issued pursuant to this para-
graph may lead to (i) the inference that
the information to be discovered would
be adverse to the party from whom the

information was sought; or (ii) the is-
suance of a default.

§ 672.13 Accelerated decision; decision
to dismiss.

(a) General. The Presiding Officer,
upon motion of any party or sua
sponte, may at any time render an ac-
celerated decision in favor of the com-
plainant or the respondent as to all or
any part of the proceeding, without
further hearing or upon such limited
additional evidence, such as affidavits,
as he may require, if no genuine issue
of material fact exists and a party is
entitled to judgment as a matter of law
regarding all or any part of the pro-
ceeding. In addition, the Presiding Offi-
cer, upon motion of the respondent,
may at any time dismiss an action
without further hearing or upon such
limited additional evidence as he re-
quires, if complainant fails to establish
a prima facie case, or if other grounds
show complainant has no right to re-
lief.

(b) Effect. (1) If an accelerated deci-
sion or a decision to dismiss is issued
as to all the issues and claims in the
proceeding, the decision constitutes an
initial decision of the Presiding Offi-
cer, and shall be filed with the Hearing
Clerk.

(2) If an accelerated decision or a de-
cision to dismiss is rendered on less
than all issues or claims in the pro-
ceeding, the Presiding Officer shall de-
termine what material facts exist with-
out substantial controversy and what
material facts remain controverted in
good faith. He shall then issue an inter-
locutory order specifying the facts
which appear substantially
uncontroverted, and the issues and
claims upon which the hearing will
proceed.

§ 672.14 Scheduling the hearing.
(a) When an answer is filed, the Hear-

ing Clerk shall forward the complaint,
the answer, and any other documents
filed thus far in the proceeding to the
Presiding Officer, who will notify the
parties of his assignment.

(b) Notice of hearing. If the respondent
requests a hearing in his answer, or one
is ordered by the Presiding Officer, the
Presiding Officer shall serve upon the
parties a notice setting forth a time
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and place for the hearing. The Presid-
ing Officer may issue the notice of
hearing at any appropriate time, but
not later than twenty (20) days prior to
the date set for the hearing.

(c) Postponement of hearing. The Pre-
siding Officer will not grant a request
for postponement of a hearing except
upon motion and for good cause shown.

§ 672.15 Evidence.
(a) General. The Presiding Officer

shall admit all evidence which is not
irrelevant, immaterial, unduly repeti-
tious, or otherwise unreliable or of lit-
tle probative value. Notwithstanding
the preceding sentence, evidence relat-
ing to settlement which would be ex-
cluded in the federal courts under Ru1e
408 of the Federal Rules of Evidence is
inadmissible. In the presentation, ad-
mission, disposition, and use of evi-
dence, the Presiding Officer shall pre-
serve the confidentiality of trade se-
crets and other commercial and finan-
cial information. The confidential or
trade secret status of any information
shall not, however, preclude its intro-
duction into evidence. The Presiding
Officer may review such evidence in
camera, and issue appropriate protec-
tive orders.

(b) Examination of witnesses. Parties
shall examine witnesses orally, under
oath or affirmation, except as other-
wise provided in these rules or by the
Presiding Officer. Parties shall have
the right to cross-examine a witness
who appears at the hearing.

(c) Verified statements. The Presiding
Officer may admit into the record as
evidence, in lieu of oral testimony,
statements of fact or opinion prepared
by a witness. The admissibility of the
evidence contained in the statement
shall be subject to the same rules as if
the testimony were produced under
oral examination. Before any such
statement is read or admitted into evi-
dence, the witness shall deliver a copy
of the statement to the Presiding Offi-
cer, the reporter, and opposing counsel.
The witness presenting the statement
shall swear to or affirm the statement
and shall be subject to appropriate oral
cross-examination.

(d) Admission of affidavits where the
witness is unavailable. The Presiding Of-
ficer may admit into evidence affida-

vits of witnesses who are ‘‘unavail-
able,’’ within the meaning of that term
under Rule 804(a) of the Federal Rules
of Evidence.

(e) Exhibits. Where practicable, an
original and one copy of each exhibit
shall be filed with the Presiding Officer
for the record and a copy shall be fur-
nished to each party. A true copy of
any exhibit may be substituted for the
original.

(f) Official notice. Official notice may
be taken of any matter judicially no-
ticeable in the Federal courts and of
other facts within the specialized
knowledge and experience of the Agen-
cy. Opposing parties shall be given ade-
quate opportunity to show that such
facts are erroneously noticed.

§ 672.16 Objections and offers of proof.
(a) Objection. Any objection concern-

ing the conduct of the hearing may be
made orally or in writing during the
hearing. The party raising the objec-
tion must supply a short statement of
its grounds. The ruling by the Presid-
ing Officer on any objection and the
reasons given for it shall be part of the
record. An exception to each objection
overruled shall be automatic and is not
waived by further participation in the
hearing.

(b) Offer of proof. Whenever evidence
is excluded from the record, the party
offering the evidence may make an
offer of proof, which shall be included
in the record. The offer of proof for ex-
cluded oral testimony shall consist of a
brief statement describing the nature
of the evidence excluded. The offer of
proof for excluded documents or exhib-
its shall consist of the insertion in the
record of the documents or exhibits ex-
cluded.

§ 672.17 Burden of presentation; bur-
den of persuasion.

The complainant has the burden of
going forward with and of proving that
the violation occurred as set forth in
the complaint and that the proposed
civil penalty, revocation, suspension,
or other sanction, is appropriate. Fol-
lowing the establishment of a prima
facie case, respondent has the burden
of presenting and of going forward with
any defense to the allegations set forth
in the complaint. The Presiding Officer
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shall decide all controverted matters
upon a preponderance of the evidence.

§ 672.18 Filing the transcript.
The hearing shall be transcribed ver-

batim. After the Presiding Officer
closes the record, the reporter shall
promptly transmit the original and
certified copies to the Hearing Clerk,
and one certified copy directly to the
Presiding Officer. A certificate of serv-
ice shall accompany each copy of the
transcript. The Hearing Clerk shall no-
tify all parties of the availability of
the transcript and shall furnish the
parties with a copy of the transcript
upon payment of the cost of reproduc-
tion, unless a party can show that the
cost is unduly burdensome. Any person
not a party to the proceeding may ob-
tain a copy of the transcript upon pay-
ment of the reproduction fee, except
for those parts of the transcript or-
dered to be kept confidential by the
Presiding Officer.

§ 672.19 Proposed findings, conclu-
sions, and order.

Unless otherwise ordered by the Pre-
siding Officer, any party may submit
proposed findings of fact, conclusions
of law, and a proposed order, together
with supporting briefs, within twenty
(20) days after the parties are notified
of the availability of the transcript.
The Presiding Officer shall set a time
by which reply briefs must be submit-
ted. All submissions shall be in writ-
ing, shall be served upon all parties,
and shall contain adequate references
to the record and relied-upon authori-
ties.

§ 672.20 Initial decision.
(a) Filing and contents. The Presiding

Officer shall issue and file with the
Hearing Clerk an initial decision as
soon as practicable after the period for
filing reply briefs, if any, has expired.
The initial decision shall contain find-
ings of fact, conclusions regarding all
material issues of law or discretion,
the reasons for the findings and conclu-
sions, a recommended civil penalty as-
sessment or other sanction, if appro-
priate, and a proposed final order. Upon
receipt of an initial decision, the Hear-
ing Clerk shall forward a copy to all
parties, and shall send the original,

along with the record of the proceed-
ing, to the Director.

(b) Amount of civil penalty. If the Pre-
siding Officer determines that a viola-
tion has occurred, he shall set the dol-
lar amount of the recommended civil
penalty in the initial decision in ac-
cordance with any criteria set forth in
the Act, and must consider any civil
penalty guidelines issued by NSF. If
the Presiding Officer decides to assess
a penalty different in amount from the
penalty recommended in the com-
plaint, he shall set forth in the initial
decision the specific reasons for the in-
crease or decrease. The Presiding Offi-
cer shall not raise a penalty from that
recommended in the complaint if the
respondent has defaulted.

(c) Effect of initial decision. The initial
decision of the Presiding Officer shall
become the final order of the Agency
within forty-five (45) days after its
service upon the parties and without
further proceedings unless (1) an appeal
to the Director is filed by a party to
the proceedings; or (2) the Director
elects, sua sponte, to review the initial
decision.

(d) Motion to reopen a hearing. A mo-
tion to reopen a hearing to take fur-
ther evidence must be made no later
than twenty (20) days after service of
the initial decision on the parties and
shall (1) state the specific grounds upon
which relief is sought; (2) state briefly
the nature and purpose of the evidence
to be adduced; (3) show that such evi-
dence is not cumulative; and (4) show
good cause why such evidence was not
adduced at the hearing. The motion
shall be made to the Presiding Officer
and filed with the Hearing Clerk. Par-
ties shall have ten (10) days following
service to respond. The Presiding Offi-
cer shall grant or deny such motion as
soon as practicable. The conduct of any
proceeding which may be required as a
result of the granting of any motion to
reopen shall be governed by the provi-
sions of the applicable sections of these
rules. The filing of a motion to reopen
a hearing shall automatically stay the
running of all time periods specified
under these Rules until such time as
the motion is denied or the reopened
hearing is concluded.
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§ 672.21 Appeal from or review of in-
terlocutory orders or rulings.

(a) Request for interlocutory orders or
rulings. Except as provided in this sec-
tion, appeals to the Director or, upon
delegation, to the General Counsel,
shall obtain as a matter of right only
from a default order, an accelerated de-
cision or decision to dismiss, or an ini-
tial decision rendered after an evi-
dentiary hearing. Appeals from other
orders or rulings shall lie only if the
Presiding Officer, upon motion of a
party, certifies such orders or rulings
to the Director on appeal. Requests for
such certification shall be filed in writ-
ing within six (6) days of notice of the
ruling or service of the order, and shall
state briefly the grounds to be relied
upon on appeal.

(b) Availability of interlocutory appeal.
The Presiding Officer may certify any
ruling for appeal to the Director when
(1) the order or ruling involves an im-
portant question of law or policy and
there is substantial grounds for dif-
ference of opinion; and (2) either (i) an
immediate appeal from the order or
ruling will materially advance the ulti-
mate resolution of the proceeding, or
(ii) review after the final order is is-
sued will be inadequate or ineffective.

(c) Decision. If the Director or the
General Counsel takes no action within
thirty (30) days of the certification, the
appeal is dismissed. If the Director or
the General Counsel decides to hear the
interlocutory appeal, he shall make
and transmit his findings and conclu-
sions to the Presiding Officer. When
the Presiding Officer declines to certify
an order or ruling to the Director on
interlocutory appeal, it may be re-
viewed by the Director only upon ap-
peal from the initial decision.

(d) Stay of proceedings. The Presiding
Officer may stay the proceedings for an
interlocutory appeal. Proceedings will
not be stayed except in extraordinary
circumstances. Where the Presiding Of-
ficer grants a stay of more than thirty
(30) days, such stay must be separately
approved by the Director.

§ 672.22 Appeal from or review of ini-
tial decision.

(a) Notice of appeal. Any party may
appeal any adverse initial decision of
the Presiding Officer by filing a notice

of appeal and an accompanying appel-
late brief with the Hearing Clerk and
upon all other parties and amicus cu-
riae within twenty (20) days after the
initial decision is served upon the par-
ties. The notice of appeal shall set
forth alternative findings of fact, alter-
native conclusions regarding issues of
law or discretion, and a proposed order
together with relevant references to
the record and the initial decision. The
appellant’s brief shall contain a state-
ment of the issues presented for review,
argument on the issues presented, and
a short conclusion stating the precise
relief sought, together with appro-
priate references to the record. Within
twenty (20) days of the service of no-
tices of appeal and briefs, any other
party or amicus curiae may file with
the Hearing Clerk a reply brief re-
sponding to argument raised by the ap-
pellant, together with references to the
relevant portions of the record, initial
decision, or opposing brief. Reply briefs
shall be limited to the scope of the ap-
peal brief.

(b) Sua sponte review by the Director.
Whenever the Director determines sua
sponte to review an initial decision,
the Hearing Clerk shall serve notice of
such intention on the parties within
forty-five (45) days after the initial de-
cision is served upon the parties. The
notice shall include a statement of is-
sues to be briefed by the parties and a
time schedule for the service and filing
of briefs.

(c) Scope of appeal or review. The ap-
peal of the initial decision shall be lim-
ited to those issues raised by the par-
ties during the course of the proceed-
ing. If the Director determines that is-
sues raised, but not appealed by the
parties, should be argued, he shall give
the parties or their representatives
written notice of such determination
to permit preparation of adequate ar-
gument. Nothing herein shall prohibit
the Director from remanding the case
to the Presiding Officer for further pro-
ceedings.

(d) Argument. The Director may, upon
request of a party or sua sponte, assign
a time and place for oral argument.
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§ 672.23 Final order on appeal.

(a) Contents of the final order. When
an appeal has been taken or the Direc-
tor issues a notice of intent to conduct
review sua sponte, the Director shall
issue a final order as soon as prac-
ticable after the filing of all appellate
briefs or oral argument. The Director
shall adopt, modify or set aside the
findings and conclusions contained in
the decision or order being reviewed
and shall set forth in the final order
the reasons for his actions. The Direc-
tor may, in his discretion, increase or
decrease the assessed penalty from the
amount recommended in the decision
or order being reviewed, except that if
the order being reviewed is a default
order, the Director may not increase
the amount of the penalty.

(b) Payment of a civil penalty. The re-
spondent shall pay the full amount of
the civil penalty assessed in the final
order within sixty (60) days after re-
ceipt of the final order unless other-
wise agreed by the parties. Payment
shall be made by forwarding to the
Hearing Clerk a cashier’s check or cer-
tified check in the amount of the pen-
alty assessed in the final order, payable
to the Treasurer, United States of
America.

(c) Money due and owing the United
States by virtue of an unappealed final
decision or settlement order may be
collected by referral to the Department
of Justice for appropriate civil action
against respondent.

PART 680—NSF CONFLICT-OF-IN-
TERESTS RULES AND STANDARDS
OF CONDUCT: INTRODUCTION
AND GENERAL PROVISIONS

Subpart A—Introduction to Regulations

Sec.
680.10 Introduction.
680.11 Summary of conflicts rules.
680.12 Underlying purposes and consider-

ations.
680.13 Summary of additional responsibil-

ities.
680.14 Summary of special rules for full-

time Presidential appointees.
680.15 General standards of employee con-

duct.
680.16 Key terms.

Subpart B—Statutory Exemptions

680.20 Necessity and effect of formal exemp-
tions.

680.21 Exemptions under 18 U.S.C. 208(b).

AUTHORITY: E.O. 11222 of May 8, 1965, 3
CFR, 1965 Supplement and Regulations of the
Office of Personnel Management, 5 CFR
735.104.

SOURCE: 47 FR 32131, July 26, 1982, unless
otherwise noted.

Subpart A—Introduction to
Regulations

§ 680.10 Introduction.

(a) Parts 680 through 684 of this title
45 contain conflict-of-interests rules
and standards of conduct for employees
and former employees of the National
Science Foundation.

(b) ‘‘You’’, the NSF Employee. The
principal audience for these regula-
tions is the NSF employee who must
comply with and understand them.
They are therefore addressed directly
to you. Except where provisions plainly
indicate otherwise, ‘‘you’’ includes
every NSF employee. It includes not
only permanent civil service employ-
ees, but ‘‘rotators’’ and persons work-
ing at the NSF under the Intergovern-
mental Personnel Act. It includes re-
hired annuitants. It includes part-time
employees. It also includes any inter-
mittent employees, temporary consult-
ants, or members of the National
Science Board who work or will work
for the Government more than 130 days
a year.

(c) What is expected of you. You are
not expected to be familiar with every
section of the regulations. You are ex-
pected to be thoroughly acquainted
with a number of basic conflict-of-in-
terests rules, which are summarized for
you in § 680.13. You are also responsible
for adhering to general ‘‘standards of
employee conduct’’ that are laid out in
§ 680.16. (Full-time Presidential ap-
pointees should also be thoroughly ac-
quainted with the special rules in
§ 680.15.) Beyond that the regulations
are designed as a reference document
and you need not cope with more detail
than you find helpful until a problem
or question comes up. Then, you should
be able to find the detail you may need
in parts 681 through 683.
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(d) Consultants, Board members, and
other ‘‘special employees’’. Most consult-
ants, members of the National Science
Board, and other temporary or inter-
mittent employees work for the Gov-
ernment fewer than 130 days a year and
are therefore what the law calls ‘‘spe-
cial Government employees’’. If you
are such a ‘‘special employee’’, see part
684 of these regulations. Part 684 states
and explains the rules and standards
you must observe. If you are a member
of the National Science Board, part 684
applies to you as to any other ‘‘special
employee’’. Subpart B of part 684 states
and explains special rules of the Na-
tional Science Board that apply only to
its members.

(e) Ethics counselors. Within the Of-
fice of the General Counsel is an attor-
ney designated by the General Counsel
who has primary responsibility for con-
flict-of-interests matters and for liai-
son with the Office of Government Eth-
ics. This attorney is the ‘‘ethics coun-
selor’’. Working with the ethics coun-
selor are one or more deputy ethics
counselors. Whenever you have a con-
flict-of-interests problem or question
and cannot find a clear answer in these
regulations, consult an ethics coun-
selor.

§ 680.11 Summary of conflicts rules.
(a) This section summarizes the prin-

cipal conflicts rules that NSF employ-
ees (other than ‘‘special employees’’)
are expected to observe. Section 680.13
summarizes specific conflicts-related
responsibilities assigned to particular
organizational units or officials by the
regulations. Section 680.14 summarizes
special rules for full-time Presidential
employees. Rules for consultants,
Board members, and other employees
who work for the NSF 130 days a year
or less are covered in part 684.

(b) Rules on handling proposals and
awards. (§§ 681.10 through 681.44) (1) If
you would normally handle a proposal
or other application, but possess with
respect to it an affiliation or relation-
ship listed in § 681.21, you must bring
the matter to the attention of a con-
flicts official in your directorate or
staff office. The conflicts official will
determine how the matter should be
handled and will tell you what further
steps to take.

(2) If you become aware that a pro-
spective, current, or recent NSF em-
ployee has an involvement or interest
in any proposal or other application
you are handling, you must bring the
matter to the attention of a direc-
torate conflicts official. The conflicts
official will decide how the matter
should be handled and tell you what
further steps to take. If the file reflects
that a conflicts official has already
been consulted and has decided how the
matter should be handled, you may
proceed as the conflicts official has di-
rected, unless something of possible
significance has changed.

(3) You must ask each peer reviewer
of any proposal you are handling to in-
dicate any possible conflicts of inter-
ests the reviewer may have. You should
record in the proposal file all interests,
affiliations, or relationships revealed
by reviewers; determine how, if at all,
they ought to affect the use of the re-
view; and describe your determination
in the file.

(c) Representational restrictions and in-
volvement with proposals and projects
during and after NSF service. (§§ 682.10
through 682.23) (1) Current-employee re-
striction. During your Federal employ-
ment you must not represent anyone
(including yourself) in dealings with
any Federal official on any proposal,
project, or other matter.

(2) One-year NSF restriction. For one
year after you leave NSF employment
you must not represent anyone (includ-
ing yourself) in dealings with any NSF
official on any proposal, project, or
other matter.

(3) ‘‘Official responsibility’’ two-year re-
striction. For two years after you leave
NSF employment you must not rep-
resent anyone else in dealings with any
Federal official on any proposal,
project, or other matter involving spe-
cific parties if the same matter was ac-
tive under your official responsibility
during your last year at the NSF.

(4) ‘‘Personal involvement’’ permanent
restriction. You must never represent
anyone else in dealings with any Fed-
eral official on any proposal, project,
or other matter involving specific par-
ties if you were personally involved
with the same matter as an NSF em-
ployee.
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General effect: These representational
restrictions do not preclude you from
being involved as a researcher or edu-
cator with proposals submitted to the
Government or projects supported by
the Government. They do preclude you
from negotiating with NSF officials or
other Federal officials and from engag-
ing in other representational activities
intended to influence their decisions on
certain proposals and projects. They do
not preclude you from representing
yourself before the Government on per-
sonal matters, such as audits of your
individual tax returns or personnel de-
cisions that affect you.

(d) Financial disclosure. (§§ 683.10
through 683.12)

(1) If you are an executive level, SES,
or supergrade (GS–16 or equivalent and
above) employee, you are a ‘‘senior em-
ployee’’ and must file public Financial
Disclosure Reports.

(2) Otherwise, if you serve as either a
program officer, a directorate adminis-
trative official, a grants officer, a con-
tracts officer, an auditor, or a lawyer,
you must file confidential Statements
of Employment and Financial Interest.

(3) If you fit neither of these cat-
egories, no general financial disclosure
is required of you.

(4) If you are required to file Finan-
cial Disclosure Reports or Statements
of Employment and Financial Inter-
ests, the Foundation will supply the
necessary forms. You may ask for them
when you need them, but normally
they will be sent to you automatically,
with instructions.

(e) Acts affecting your financial inter-
ests. (§ 683.20) You must not be person-
ally involved as a Federal employee in
the handling of any matter in which
you, a member of your immediate fam-
ily, a business partner, or an organiza-
tion of which you are or may become a
part has a financial interest.

(f) Outside employment, compensation,
gifts, etc. These rules are too numerous
to summarize but they are not difficult
to use. Refer to the referenced sections
whenever you contemplate any of the
following:

(1) Outside employment and income
(§ 683.30);

(2) Compensation from private
sources (§ 683.31);

(3) Honoraria ( 683.32);

(4) Reimbursement of expenses or re-
ceipt of meals, lodging, or travel tick-
ets from private sources (§ 683.33);

(5) Use of inside Government infor-
mation in connection with speeches,
articles, or other private activities
( 683.34);

(6) Participation in an NSF-sup-
ported conference or workshop
(§ 683.35); or

(7) Receipt of a gift, favor, loan,
prize, or award (§ 683.36).

(g) Political activity (Hatch Act).
(§§ 683.40 through 683.45)

(1) You may not run for public or
party office, except in nonpartisan
elections and certain local elections.

(2) You may not participate in elec-
tion campaigning, except in non-
partisan elections and certain local
elections.

(3) You may not take an active part
in leading or managing a political
party.

(4) You must not use your official au-
thority or influence for political pur-
poses.

§ 680.12 Underlying purposes and con-
siderations.

(a) Conflicts sensitivity. This section
outlines the primary sources of con-
flicts of interests and explains other
considerations that underlie the con-
flicts rules. If you are sensitive to
those considerations and identify situ-
ations in which someone might at least
think that you have a conflict of inter-
ests, you will not be likely to violate
the conflict-of-interests rules. When
you do identify such a situation, of
course, you can and should consult
these regulations.

(b) Effect of conflicts of interests. There
are two principal reasons why you and
the NSF should avoid or minimize ac-
tual or apparent conflicts of interests.

(1) The success of the NSF in per-
forming its scientific and other func-
tions depends on the effectiveness of its
proposal review process in ensuring
that the best and most important work
is supported. If judgments are warped
because of conflicting interests, that
effectiveness is compromised. The
same is true of other NSF decision
processes.
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(2) The NSF must earn the confidence
of the scientific community, the Con-
gress, and the general public in the in-
tegrity, effectiveness, and
evenhandedness of its proposal-review
and other decision processes. It will
not do so if the processes are seen to be
compromised by conflicts of interests.

(c) What is a conflict of interests? A
conflict of interests is a clash between
an official’s concern for the public in-
terest and his or her private interests
or allegiances. There are three primary
sources: (1) Personal interests; (2) out-
side affiliations or relationships; and
(3) gifts or favors. The examples that
follow deliberately present situations
that are not clear cut and do not illus-
trate specific rules you must follow.
The pertinent rules appear elsewhere in
these regulations.

(1) You might use your government
position to further your personal inter-
ests, in conflict with the public inter-
est.

Example: If as an NSF program official you
recommended a conference of scientists in
your field to discuss current issues, then
chaired the conference yourself and delivered
the principal paper, at least a inference sus-
picion would arise that you had used your
Government position to further your own
professional prestige or other personal inter-
ests.

(2) Outside affiliations or relationships
could affect the objectivity of your
judgments as a public official.

Example: A proposal comes to you for han-
dling. You received your degree from the ap-
plicant institution and were a professor
there until recently. The proposed principal
investigator is your cousin. You have poten-
tial conflicts of interests arising from both
your academic affiliation and your family
relationship.

(3) Gifts or favors from those inter-
ested in agency decisions could affect
the objectivity or integrity of your
contribution to those decisions.

Example: The chairman of a university de-
partment that regularly sends proposals to
your unit is in town. After a late afternoon
meeting he proposes dinner at a restaurant
on his expense account. Acceptance of the
dinner would create a potential conflict be-
tween your debt of gratitude towards him
and your disinterested pursuit of the public
interest.

(d) Inside access and influence. A spe-
cial concern that underlies many of the
conflicts rules is that your insider’s ac-
cess to other Federal officials and your
inside influence with them might allow
you to sway their decisions or actions
where you or those with whom you
have ties are interested.

Example: A personal friend is principal in-
vestigator on a proposal pending in another
part of your NSF unit. He asks you to check
how things are going with that proposal. You
talk with the program officer and division
director handling the proposal. You not only
check the status of the review, but mention
what a fine scientist your friend is and how
excellent his recent work has been. Your
friendship with the investigator may influ-
ence your judgment on these points, and
your inside influence may affect the actions
and judgments of those with whom you talk.
This creates a potential conflict between
your private allegiance to your friend and
the public interest.

(e) Conflicts that require prohibition or
disqualification. Some conflicts of inter-
ests would so warp the performance of
a Government agency or damage its
credibility that they simply cannot be
allowed to occur. (If a proposal from a
member of your family or from your
home institution comes into your pro-
gram, for instance, you would clearly
have to disqualify yourself from han-
dling it.) Most Federal conflict-of-in-
terests laws and a few conflicts rules
special to the NSF deal with conflicts
or potential conflicts of this sort. They
therefore either flatly prohibit you
from doing certain things that could
give rise to such conflicts or disqualify
you from participating in matters
where you would have a potentially se-
rious conflict.

(f) Other conflicts. By no means all
conflicts of interests are so serious and
clear that flat prohibitions or disquali-
fications are appropriate. Many con-
flicts, though real, are subtle, even re-
mote. The seriousness of others so de-
pends on circumstances of the particu-
lar case that unvarying rules would be
impractical. There are also counter-
vailing considerations. When we flatly
prohibit Federal employees from doing
things others who are not Federal em-
ployees are free to do, we tend to make
Federal employment unattractive and
so reduce the competence of Govern-
ment. Also, disqualifying officials from
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being involved with particular matters
may remove those who are best quali-
fied by expertise or experience to make
the required judgments or effect the re-
quired actions. For these reasons, the
conflicts laws and regulations do not
specifically address many potential or
actual conflicts that are not serious
enough to require flat prohibitions or
disqualifications or not easily enough
identified by general rule to permit
them.

(1) In the handling of the proposals
and other award-related applications,
these regulations require that some
such potential conflicts receive special
attention from a designated direc-
torate ‘‘conflicts official.’’ The con-
flicts official considers the cir-
cumstances of each case and decides
whether to require either a disquali-
fication or some form of special han-
dling. See part 681.

(2) Other actual or potential conflicts
may not be covered by any specific
rule. You should nonetheless be sen-
sitive to them and do whatever seems
wise either to avoid them altogether or
to ensure that they affect neither the
quality of NSF decisions nor public
trust in those decisions.

§ 680.13 Summary of additional re-
sponsibilities.

Apart from the conflicts rules for all
employees summarized in the preced-
ing section, these regulations impose
the following additional responsibil-
ities:

(a) Directorates and staff offices. Each
directorate and staff office is respon-
sible for designating ‘‘conflicts offi-
cials’’ and for making sure that all
staff who handle proposals and other
applications know who the conflicts of-
ficials are (§ 681.10(d)).

(b) Directorate (and staff-office) ‘‘con-
flicts officials’’. If your directorate or
staff office has designated you as a con-
flicts official, your responsibilities are
described in part 681, subpart D,
(§§ 681.40–681.44).

(c) Officials who are recruiting new
professional employees. If NSF officials
who are recruiting determine that a
person has become a ‘‘prospective em-
ployee’’, they are responsible for bring-
ing that fact and subsequent develop-
ments to the attention of a directorate

(or staff-office) conflicts official. When-
ever a person currently listed in the
NSF principal investigator/project di-
rector file seems likely to become an
NSF employee, the directorate or of-
fice which has recruited that person
must inform the Division of Informa-
tion Systems by memo (so that the
principal investigator/project director
file can be ‘‘flagged’’ accordingly). It
must also send copies of the memo to
each NSF division or office that is re-
sponsible for an active award or pend-
ing proposal involving that person.
These and related requirements are
further described in part 681, subpart C,
(§§ 681.30–681.33).

(d) Directorate for Administration. The
Assistant Director for Administration
is responsible for ‘‘flagging’’ the prin-
cipal investigator/project director file
to indicate those who are incoming,
current, or recent employees
(§ 681.33(d)).

§ 680.14 Summary of special rules for
full-time Presidential appointees.

If you are a Presidential appointee,
you are subject to special additional
rules:

(a) You must file a public Financial
Disclosure Report within 5 days of your
nomination to your position by the
President. (§ 683.11)

(b) You may not earn from other out-
side activities income totalling more
than 15 percent of your Government
salary in any calendar year. (§ 683.30)

(c) You are not subject to the restric-
tions on political activity, except to
those concerning use of official author-
ity or influence for political purposes.
(§ 683.40)

[47 FR 32131, July 26, 1982, as amended at 51
FR 22939, June 24, 1986]

§ 680.15 General standards of em-
ployee conduct.

(a) Summary. This section covers
some standards of conduct for Govern-
ment employees that are not covered
elsewhere in the NSF regulations. Most
of them are basic standards of integ-
rity, decency, and obedience to law.
Violation of any of these standards is
grounds for serious disciplinary action.

(b) Underlying intent. The intent of
these regulations generally is that you
should not:
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(1) Engage in criminal, infamous, dis-
honest, immoral, or notoriously dis-
graceful conduct or in any other con-
duct prejudicial to the Government or
to Government efficiency or economy;

(2) Use your public office for private
gain;

(3) Give preferential treatment;
(4) Have direct or indirect financial

interests that conflict substantially, or
appear to conflict substantially, with
your Government duties and respon-
sibilities;

(5) Engage directly or indirectly in fi-
nancial transactions based on informa-
tion obtained through your Govern-
ment employment that is not available
to the general public;

(6) Lose your independence or impar-
tiality; or

(7) Make Government decisions out-
side of the proper official channels.

(c) Preserving public trust. You are re-
sponsible for helping to earn and main-
tain the confidence of the public in the
integrity of the Government. This re-
quires you to be concerned with ap-
pearances of as well as actual conflicts.

(d) Payment of taxes and debts. You
are expected to pay your taxes and
your just debts properly and on time.
(‘‘Just debts’’ means those you ac-
knowledge or that have been reduced
to final judgment. The Government
will not try to determine the validity
or amount of any disputed debt.)

(e) Gambling. You must not gamble in
a Government office or while on duty.
This includes participating in a sports
pool or a lottery not officially sanc-
tioned by the NSF.

(f) Familiarity with statutory provi-
sions. You are legally responsible for
acquainting yourself with each statute
that relates to your conduct as an NSF
and Federal employee. Principal
among these are the criminal statutes
relating to bribery, graft, and conflicts
of interests contained in 18 U.S.C. 201
through 209; these regulations cover
those provisions as they apply to NSF
employees. These regulations also
cover the provisions of Executive Order
11222, which prescribes standards of
ethical conduct for Government offi-
cers and employees. They cover regula-
tions of the Office of Personnel and
Management that implement both the
criminal statutes and the Executive

Order. If you follow these regulations,
you should have no trouble with any of
those provisions. Not covered in these
regulations, however, are the following
statutory provisions:

(1) The prohibition against lobbying
with appropriated funds (18 U.S.C.
1913).

(2) The prohibitions against dis-
loyalty and striking (5 U.S.C. 7311, 18
U.S.C. 1918).

(3) The prohibitions against disclo-
sure of classified information (18 U.S.C.
798, 50 U.S.C. 783) and disclosure of con-
fidential information (18 U.S.C. 1905).

(4) The provision relating to habitual
use of intoxicants to excess (5 U.S.C.
7352).

(5) The prohibition against misuse of
a Government vehicle (31 U.S.C.
638a(c)).

(6) The prohibition against misuse of
the franking privilege (18 U.S.C. 1719).

(7) The prohibition against use of de-
ceit in an examination or personnel ac-
tion in connection with Government
employment (18 U.S.C. 1917).

(8) The prohibition against fraud or
false statements in a Government mat-
ter (18 U.S.C. 1001).

(9) The prohibition against mutilat-
ing or destroying a public record (18
U.S.C. 2071).

(10) The prohibition against counter-
feiting or forging transporation re-
quests (18 U.S.C. 508).

(11) The prohibitions against embez-
zling Government money or property
(18 U.S.C. 641); failing to account for
public money (18 U.S.C. 643); and em-
bezzling the money or property of an
employee by reason of his employment
(18 U.S.C. 654).

(12) The prohibition against unau-
thorized use of documents relating to
claims from or by the Government (18
U.S.C. 285).

(13) The prohibition against acting as
the agent of a foreign principal reg-
istered under the Foreign Agents Reg-
istration Act (18 U.S.C. 219).

§ 680.16 Key terms.

Except where provisions plainly indi-
cate otherwise, certain other terms are
used throughout these regulations in
standard meanings:
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(a) Award means any grant, contract,
cooperative agreement, loan, or other
arrangement made by the Government.

(b) Project means the unit of work
that an award supports or helps sup-
port.

(c) Proposal means an application for
an award and includes a bid.

(d) Other award-related application
means a request for an award amend-
ment, for an increment to a continuing
grant, for a no-cost extension, or for an
administrative approval.

(e) Institution means any university,
college, business firm, research insti-
tute, professional society, or other or-
ganization. It includes any university
consortium or joint corporation such
as AUI, AURA, or JOI, Inc., but not the
universities that belong to it. It in-
cludes all parts of a university or col-
lege, including separate campuses. It
does not include other universities or
colleges in a multi-institution state or
city system, unless you are an em-
ployee of the central system offices or
an officer, trustee, or equivalent of the
system as a whole.

(f) Directorate means an NSF direc-
torate, staff office, or other organiza-
tion that reports immediately to the
NSF Director.

(g) Program Officer includes assistant
and associate program officers or pro-
gram managers.

Subpart B—Statutory Exemptions
§ 680.20 Necessity and effect of formal

exemptions.
The exemptions described in this sub-

part are provided for by statute, which
requires that they be formally promul-
gated. This subpart provides the formal
promulgation and gives notice to the
public. If you are an NSF employee,
you need not be concerned with them.
Anything you need to know that fol-
lows from them is either covered else-
where in these regulations or will be
explained if occasion arises by an eth-
ics counselor.

§ 680.21 Exemptions under 18 U.S.C.
208(b).

(a) The Foundation exempts the in-
terests described in the remainder of
this section from the operation of sec-
tion 208(a) and from case-by-case for-

mal determinations under section
208(b)(1) of title 18, United States Code.

(b) Minor interests. The following fi-
nancial interests are too inconsequen-
tial to affect the integrity of an em-
ployee’s services to the Government:

(1) Noncorporate bonds;
(2) Shares in a well-diversified money

market or mutual fund;
(3) Stocks, bonds, or other securities

of a corporation listed on the New
York or American Stock Exchange if
the aggregate market value of all the
securities you hold in that corporation
does not exceed $1,000;

(4) Vested pension rights to which no
further contributions are being made
by your former employer.

(c) Indirect interests. An NSF em-
ployee may be a stockholder, partner,
employee, officer, or director of an in-
stitution, such as a mutual fund, that
owns a financial interest in a second
institution. If the owning institution’s
financial interest consists of securities
or other evidences of debt of the second
institution that amount to:

(1) Less than 5 percent of the total
portfolio of investments of the owning
institution,

(2) Less than 5 percent of the total
outstanding amounts of the same class-
es of securities of the second institu-
tion, and

(3) Less than would be needed to ob-
tain effective control of the second in-
stitution,
then the interest is too remote and in-
consequential to affect the integrity of
the employee’s services to the Govern-
ment.

(d) Policy determinations. Where a gen-
eral policy determination of the Gov-
ernment might constitute a ‘‘particu-
lar matter’’ under 18 U.S.C. 208(a) and
might affect the home institution of an
NSF officer or employee, but only in
the same manner as all similar institu-
tions, the officer or employee may par-
ticipate in that determination.

(e) Support services for National Science
Board tasks and responsibilities. A mem-
ber of the National Science Board may
need professional, clerical, and admin-
istrative services to support the mem-
ber’s personal efforts to carry out
Board tasks and responsibilities. With
the approval of the Director and the
Chairman of the National Science
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Board and in accordance with other
laws and regulations, the NSF may
contract with the home insitution of
the member to provide such services.
The institution may receive reimburse-
ment of all allowable costs, but no
profit or fee. In such circumstances
any financial interests the institution
might have are normally too incon-
sequential to affect the integrity of the
services provided by the Board member
to the Government.

PART 681—CONFLICTS OR POTEN-
TIAL CONFLICTS IN HANDLING
PROPOSALS AND AWARDS

Subpart A—Summary

Sec.
681.10 Summary.

Subpart B—Guidance for Program Officers
and Other Decision-making Officials

681.20 Introduction.
681.21 When you have a potentially biasing

affiliation or relationship.
681.22 ‘‘Automatically disqualifying’’; ‘‘nor-

mally disqualifying’’.
681.23 When a prospective, current, or re-

cent NSF employee has an involvement
or interest.

681.24 Directorate conflicts officials.
681.25 Possible conflicts of peer reviewers.

Subpart C—Indentifying Prospective, Cur-
rent, or Recent NSF Employees and
Proposals or Awards in Which They
Have an Interest

681.30 General.
681.31 ‘‘Recent employee’’; ‘‘prospective em-

ployee’’.
681.32 What the recruiting directorate or of-

fice should do when a person becomes a
‘‘prospective NSF employee’’.

681.33 Informing others about incoming em-
ployees; ‘‘flagging’’.

Subpart D—Guidance for Directorate
Conflicts Officials

681.40 Summary; responsibilities of con-
flicts officials.

681.41 Making determinations: underlying
considerations.

681.42 Disclosure, disqualification, and
other special handling.

681.43 Potential conflicts when an NSF em-
ployee has an involvement or interest.

681.44 Handling prospective-employee deter-
minations.

AUTHORITY: E.O. 11222 of May 8, 1965, 3
CFR, 1965 Supplement and Regulations of the
Office of Personnel Management, 5 CFR
735.104.

SOURCE: 47 FR 32135, July 26, 1982, unless
otherwise noted.

Subpart A—Summary

§ 681.10 Summary.

(a) Two types of problems could af-
fect the judgments of program officers
and other NSF officials who handle
proposals and other applications:

(1) The official might possess outside
interests, affiliations, or relationships
that could create bias; or

(2) Another NSF employee could have
an involvement or interest in the pro-
posal or application.

Whenever either of these problems
arises, the official who would normally
handle the proposal or other applica-
tion is asked to bring the problem to
the attention of a ‘‘directorate con-
flicts official’’. This conflicts official
examines the case; decides what dis-
qualifications or special handling ar-
rangements, if any, are called for; and
places a memo in the file explaining
the circumstances and any arrange-
ments made to deal with them. In some
cases disqualifications are routine or
automatic.

(b) Peer reviewers can also have in-
terests, affiliations, or relationships
that might affect their reviews. Re-
viewers are asked to reveal any such
interests, affiliations, or relationships.
Those are then taken into account by
NSF officials in making decisions or
recommendations based on the reviews.

(c) If you are a program officer or
other NSF official who handles propos-
als and other award-related applica-
tions, your responsibilities in these
matters are explained in subpart B
(§§ 681.20–681.26).

(d) Each directorate or staff office of
the Foundation is responsible for des-
ignating ‘‘conflicts officials’’ and for
making sure that all staff who handle
proposals and other applications know
who the conflicts officials are. The con-
flicts officials need not be in the direc-
torate front office. They could, for ex-
ample, be division directors.
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(e) If you have been designated as a
directorate (or staff office) conflicts of-
ficial, your responsibilities in these
matters are explained in subpart D
(§§ 681.40 through 681.44) of this part,
which also provides guidance to help
you carry out those responsibilities.

Subpart B—Guidance for Program
Officers and Other Decision-
making Officials

§ 681.20 Introduction.
(a) If you are a progam officer or

other NSF official who would normally
handle a proposal or other application,
but you possess with respect to it a po-
tentially biasing affiliation, listed in
§ 681.21, that section explains what you
should do.

(b) If you become aware that another
NSF employee)—including a prospec-
tive employee or a recent employee
(one who has left the NSF within the
past year)—or a current member of the
National Science Board has an involve-
ment or interest in a proposal or other
application you are handling, § 681.23
explains what you should do.

(c) You must ask each peer reviewer
of any proposal or project you are han-
dling to indicate any possible conflicts
of interest the reviewer may have. Sec-
tion 681.25 suggests how you should do
that and explains what you should do
when a reviewer does have a possible
conflict.

(d) Should an employee of another
Government agency have an interest in
a proposal or other application submit-
ted by anyone other than that agency,
do not talk or correspond with that
employee at all without first consult-
ing an ethics counselor. He or she could
inadvertently violate a criminal stat-
ute.

(e) You ‘‘handle’’ a proposal or other
applicaton if you recommend a deci-
sion on it, make or approve the deci-
sion, or otherwise substantially influ-
ence the decision. If you are a grants
officer, contracts officer, financial offi-
cial, or lawyer you are affected if you
play a significant role in decisions on
award budgets or terms. If in doubt,
consult an ethics counselor in the Of-
fice of the General Counsel.

(f) This part covers only conflicts and
potential conflicts in handling propos-

als and other award-related applica-
tions. Conflicts or potential conflicts
in handling other matters are covered
in § 683.20.

[47 FR 32135, July 26, 1982, as amended at 48
FR 52732, Nov. 22, 1983]

§ 681.21 When you have a potentially
biasing affiliation or relationship.

(a) If you would normally handle a
proposal or other application, but pos-
sess with respect to it a potentially
biasing affiliation or relationship list-
ed below, you must bring the matter to
the attention of a conflicts official in
your directorate or staff office. You
must do so whether or not the affili-
ation or relationship is also designated
‘‘normally disqualifying’’ or ‘‘auto-
matically disqualifying’’. (Some affili-
ations or relationships are neither.)
The conflicts official will determine
how the matter should be handled and
will tell you what further steps to
take.

(b) Affiliations with an applicant insti-
tution. (1) Current appointment at the
institution as professor, adjunct profes-
sor, visiting professor, or the like
[automatically disqualifying].

(2) Current employment or being
under consideration for employment at
the institution [automatically dis-
qualifying].

NOTE: This may include employment via a
consulting or advisory arrangement; check
with an ethics counselor.

(3) Any formal or informal reemploy-
ment arrangement with the institution
[automatically disqualifying].

(4) Current membership on a visiting
committee or similar body at the insti-
tution [automatically disqualifying,
but only for proposals or applications
that originate from the department,
school, or facility that the visiting
committee or similar body advises].

(5) Ownership of the institution’s se-
curities or other evidences of debt
[automatically disqualifying].

NOTE: Minor or indirect holdings may be
exempted; see § 680.21 or check with an ethics
counselor.

(6) Any office, governing board mem-
bership, or relevant committee chair-
manship in the institution [automati-
cally disqualifying].
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NOTE: Ordinary membership in a profes-
sional society or association is not consid-
ered an office.

(7) Current enrollment as a student
[normally disqualifying, but only for
proposals or applications that origi-
nate from the department or school in
which one is a student].

(8) Receipt and retention of an hono-
rarium or award from the institution
within the last twelve months [auto-
matically disqualifying].

(c) Relationships with an investigator,
project director, or other person who has
a personal interest in the proposal or
other application. (1) Known family or
marriage relationship [automatically
disqualifying if the relationship is with
a principal investigator or project di-
rector].

(2) Business or professional partner-
ship [automatically disqualifying].

(3) Employment at the same institu-
tion within the last 12 months.

(4) Past or present association as the-
sis advisor or thesis student.

(5) Collaboration on a project or on a
book, article, report, or paper within
the last 48 months.

(d) Other affiliations or relationships.
(1) Any affiliation or relationship of
your spouse, of your minor child, of a
relative living in your immediate
household or of anyone who is legally
your partner that you are aware of and
that would be covered by (b) or (c) of
this section, if it were yours [disquali-
fying just as if the affiliation or rela-
tionship were yours, except for receipt
by your spouse or relative of an hono-
rarium or award, which is not nec-
essarily disqualifying].

(2) Any other relationship, such as
close personal friendship, that you
think might tend to affect your judg-
ments or be seen as doing so by a rea-
sonable person familiar with the rela-
tionship.

§ 681.22 ‘‘Automatically disqualifying’’;
‘‘normally disqualifying’’.

(a) Automatically disqualifying. If you
have an interest, affiliation, or rela-
tionship that § 681.21 designates ‘‘auto-
matically disqualifying’’, you should
disqualify yourself from handling the
affected proposal or other application.
You must not participate in handling
it under any circumstances. BE CARE-

FUL: in most cases a violation of this
rule would be a Federal crime.

(b) Normally disqualifying. If you have
an interest, affiliation, or relationship
that § 681.21 designates ‘‘normally dis-
qualifying’’, you should disqualify
yourself from handling the affected
proposal or other application, unless
specifically directed to do otherwise by the
conflicts official.

§ 681.23 When a prospective, current,
or recent NSF employee has an in-
volvement or interest.

(a) If you become aware that a pro-
spective, current, or recent NSF em-
ployee has an involvement or interest
in any proposal or other application
you are handling, you must bring the
matter to the attention of a direc-
torate conflicts official. For this pur-
pose a member of the National Science
Board is an employee. The conflicts of-
ficial will decide how the matter
should be handled and instruct you ac-
cordingly. If the file reflects that a
conflicts official has already been con-
sulted and has decided how the matter
should be handled, you may proceed as
the conflicts official has directed un-
less something of possible significance
has changed.

(b) What constitutes ‘‘an involvement or
interest’’. A prospective, current, or re-
cent NSF employee ‘‘has an involve-
ment or interest’’ in a proposal or
other application if the employee is,
was, or will be a member of the re-
search group or project staff involved.
If the employee was a member of a re-
search group, but has since ceased
working on the project and with the
group, the employee no longer has an
involvement or interest. Unless there
has been such a severance, however, ap-
pointment of a substitute principal in-
vestigator or substitute negotiator
would not affect the requirement for
consulting a conflicts official.

(c) Finding out about it. How do you
find out that someone who has an in-
volvement or interest in a proposal or
application is a current, prospective, or
recent NSF employee? There are four
possibilities:

(1) The proposal or application might
say so.

(2) The Foundation’s principal inves-
tigator/project director file that you
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routinely check when beginning work
on a new proposal will usually indicate
that a listed investigator is a current,
prospective, or recent NSF employee if
that is the case. The mechanism by
which this is arranged is explained in
§ 681.33.

(3) You might receive a copy of a
memorandum from another NSF offi-
cial indicating that an investigator on
a proposal already pending or an award
already active has become a prospec-
tive employee. The circumstances
under which such a memorandum will
be sent to you are also explained in
§ 681.33.

(4) You might happen to know or
learn of the person’s NSF employment
or prospective employment through
your other activities.

(d) Your responsibility. No matter how
you find out, once you do, it is your re-
sponsibility to bring the matter to the
attention of a directorate conflicts of-
ficial—unless, of course that has al-
ready been done. If in doubt, consult
the conflicts official or an ethics coun-
selor.

[47 FR 32135, July 26, 1982, as amended at 48
FR 52732, Nov. 22, 1983]

§ 681.24 Directorate conflicts officials.
Your directorate or office is respon-

sible for letting you know who your
conflicts officials are. If you do not
know, check with the office of the as-
sistant director or office head. Subpart
D (§§ 681.40 through 681.44) explains the
responsibilities of the conflicts offi-
cials and provides guidance for them.

§ 681.25 Possible conflicts of peer re-
viewers.

(a) You must ask each peer reviewer
of any proposal or similar application
you are handling to indicate any pos-
sible conflicts of interests the reviewer
may have.

(b) In the case of mail review, you
may do this by including in the letter
requesting the review the following
language:

If you have any relationships with the in-
stitution or the persons submitting this pro-
posal, please consider whether they could be
construed as creating a conflict of interests
for you. Please describe in your own words
any relationship that might be so construed.
You may use a separate piece of paper and

attach it to your review. Regardless of any
such relationships, we would like to have
your review unless you believe you cannot be
objective.

(c) In the case of panel review, you
should make an oral request of the
panel members, essentially as follows:

If when we come to consider any particular
proposal, you recognize that you have a rela-
tionship with the institution or persons sub-
mitting the proposal that could be construed
as creating a conflict of interests, please let
me know. I’ll ask you to describe the rela-
tionship in your own words and will deter-
mine from your description what to do about
the situation. You must not participate in
reviewing any application in which you or a
member of your immediate family or an or-
ganization of which you are or may become
a part has a financial interest. Otherwise,
we’ll often just make a note in the file to
consider when making final recommenda-
tions.

(d) You may use the list in § 681.21 as
a guide in responding to reviewer ques-
tions about the relationships that
should be considered. Section 684.15 ex-
plains when a panel reviewer, like any
other ‘‘special employee’’, must be ex-
cused from review of an application be-
cause of a financial interest. Other-
wise, no advance disqualification of re-
viewers is required. There may be other
circumstances, though, in which you
and the reviewer will conclude that the
review would have to be disregarded
and would thus be a waste of the re-
viewer’s time.

(e) You should record in the proposal
file all interests, affiliations, and rela-
tionships revealed by reviewers or oth-
erwise known to you. You should deter-
mine how, if at all, those interests, af-
filiations, or relationships ought to af-
fect the use of the review in assessing
the proposal. You should describe in
the file both your determination and
the reasoning behind it.

Subpart C—Identifying Prospec-
tive, Current, or Recent NSF
Employees and Proposals or
Awards in Which They Have
an Interest

§ 681.30 General.

Sections 681.23 and 681.43 provide for
special handling of any proposal or
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other application in which a prospec-
tive, current, or recent NSF employee
has an involvement or interest. Section
681.23(c) explains generally how an offi-
cial who handles a proposal or applica-
tion might learn that a person who has
an involvement or interest is a pro-
spective, current, or recent employee.
This subpart:

(a) Explains more precisely who is a
‘‘recent employee’’, or ‘‘prospective
employee’’ (§ 681.31);

(b) Identifies responsibilities of the
recruiting directorate or office when a
person becomes a ‘‘prospective em-
ployee’’ (§ 681.32);

(c) Explains how the recruiting direc-
torate should inform others when it be-
comes clear that a prospect will be-
come an NSF employee (§ 681.33(a)); and

(d) Requires the Assistant Director
for Administration to provide for ‘‘flag-
ging’’ the principal investigator/project
director (PI/PD) file to indicate that a
person listed there is a prospective,
current, or recent NSF employee
(§ 681.33(d)).

§ 681.31 ‘‘Recent employee’’; ‘‘prospec-
tive employee’’.

(a) Recent employee. Any former NSF
employee who left the NSF within the
year before the affected proposal or
other application is filed with the NSF
should be considered a recent NSF em-
ployee.

(b) Prospective employee threshold. As
soon as those recruiting have expressed
interest in a particular person in con-
nection with a specific opening and
have received some indication of recip-
rocal interest, that person should be
considered a prospective NSF em-
ployee—even though no actual offer
has been made and even though there
is substantial doubt that one would be
accepted if it were made. More specifi-
cally:

(1) NSF officials who have an opening
on the horizon often discuss it with
persons outside the NSF. If the discus-
sion is just a general effort to make
members of the appropriate commu-
nity aware of the opening in the hope
that applicants will appear, it makes
no one a prospective employee. But if
the discussion is with a particular indi-
vidual whose candidacy is sought for a
particular position, that individual

should be considered a prospective em-
ployee if (but only if) the candidate ex-
presses some interest. The expression
of interest need not be strong. It could
amount to no more than a willingness
to ‘‘think it over’’ or come in for a
talk. After such an expression of inter-
est NSF officials could be influenced in
decisions on proposals or other applica-
tions by their hopes of getting the can-
didate to consider the job or to take it.

(2) When a specific vacancy is immi-
nent, the NSF usually solicits and re-
ceives applications. Some applications
may come from persons in whom there
is little or no interest. Others may
come from persons the recruiters have
never met. Conflicts are unlikely to
arise in such cases unless and until the
recruiters become sufficiently inter-
ested to initiate some direct contact
with the applicant, typically by sug-
gesting an interview. At that point the
applicant should be considered a ‘‘pro-
spective employee’’. If no direct con-
tact is ever initiated outside the per-
sonnel mechanics, the applicant need
not be considered a prospective NSF
employee.

§ 681.32 What the recruiting direc-
torate or office should do when a
person becomes a ‘‘prospective NSF
employee’’.

(a) Special attention and special han-
dling of proposals or other applications
in which a prospective NSF employee
has an involvement or interest are not
required automatically. They are re-
quired under § 681.23(a) only if an offi-
cial handling the proposal or applica-
tion actually becomes aware that a
person involved or interested is a pro-
spective employee. Whether to inform
other officials that a person is a pro-
spective employee is within the discre-
tion of a conflicts official of the re-
cruiting directorate or office.

(b) If those who are recruiting deter-
mine that a person has become a pro-
spective employee under these guide-
lines, they are responsible for bringing
that fact and subsequent developments
to the attention of a directorate or of-
fice conflicts official. This should be an
official who is not directly involved in
the recruitment and does not imme-
diately supervise the position for which
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the prospective employee is being con-
sidered.

(c) The conflicts official is respon-
sible for deciding whether, when, and
to what extent proposals or other ap-
plications involving the prospect re-
quire special attention and special han-
dling. See § 681.44.

§ 681.33 Informing others about incom-
ing employees; ‘‘flagging’’.

(a) When a ‘‘prospective employee’’ be-
comes an ‘‘incoming employee’’. Each di-
rectorate is responsible for informing
the Division of Information Systems by
memo whenever a prospective em-
ployee listed in the NSF PI/PD (prin-
cipal investigator/project director) file
seems likely in fact to become an NSF
employee. The memo should be sent at
least as soon as the incoming employee
enters into discussions of grade and
salary with personnel officials. It
might be sent sooner should the re-
sponsible conflicts official of the re-
cruiting directorate or office find that
appropriate. The memo should identify
all active NSF awards and pending
NSF proposals with which the prospec-
tive employee has an association. This
should be checked with the PI/PD file
and with the prospective employee.

(b) Informing other divisions. The re-
cruiting directorate is also responsible
for sending copies of its memo to each
NSF division or office that is respon-
sible for such an active award or pend-
ing proposal.

(c) ‘‘Signals off’’. If the prospect does
not become an NSF employee after all,
the recruiting directorate is respon-
sible for notifying by memo all those
who received its original memo.

(d) ‘‘Flagging’’. The Assistant Direc-
tor for Administration is responsible
for ‘‘flagging’’ the PI/PD file to indi-
cate every person listed there who is a
current or recent NSF employee or who
has been identified in a memo from the
recruiting directorate or office as an
incoming NSF employee.

Subpart D—Guidance for
Directorate Conflicts Officials

§ 681.40 Summary; responsibilities of
conflicts officials.

(a) If your directorate or staff office
has designated you as a conflicts offi-

cial, you have three responsibilities
under these regulations:

(1) You determine how to handle a
proposal or other application when an
official who would normally handle it
possesses with respect to it an affili-
ation or relationship listed in § 681.21.
The potential conflicts you should be
concerned with in such a case are gen-
erally apparent from the nature of the
affiliation or relationship.

(2) You determine how to handle a
proposal, or other application when a
prospective, current, or recent NSF
employee or a current member of the
National Science Board has an involve-
ment or interest in it. Section 681.43
describes the potential conflicts you
should be concerned with in such a
case.

(3) You determine whether, when,
and to what extent proposals or other
applications involving a prospective
NSF employee require special atten-
tion and special handling. Section
681.44 offers guidance for such deter-
minations.

(b) Section 681.41 describes the under-
lying considerations you are called
upon to accommodate and balance in
making these determinations. Section
681.42 describes the disclosure that is
required in all cases that come to you
for determination and the forms of spe-
cial handling you might require in such
cases. It also explains what you should
do when a particular relationship is
considered ‘‘automatically disqualify-
ing’’ or ‘‘normally disqualifying’’.

[47 FR 32135, July 26, 1982, as amended at 48
FR 52732, Nov. 22, 1983]

§ 681.41 Making determinations: un-
derlying considerations.

When you are called upon to make
any of the determinations described in
§ 681.40, what considerations should in-
fluence you in deciding what to do?

(a) The primary purpose of your in-
volvement is to remove or limit the in-
fluence of any ties to an applicant in-
stitution, investigator, etc. that you
think could affect the decisions of an
NSF official. Keep in mind that an offi-
cial may be influenced by such ties
without deliberate bias Do not, how-
ever, ‘‘strain at gnats’’.
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(b) A secondary purpose is to pre-
serve the trust of the scientific com-
munity, the Congress, and the general
public in the integrity, effectiveness,
and even-handedness of the NSF and
its award-review processes. This re-
quires you to be concerned with ap-
pearances as well as actualities.

(c) An important countervailing con-
sideration is to avoid distorting NSF
judgments on proposals and other ap-
plications by disqualifying those who
are most competent to make the judg-
ments. So far as possible, you should
ensure that those who handle a pro-
posal or other application are com-
petent in the scientific or technical
fields involved and are capable of judg-
ing the standing of a proposal in com-
parison with other proposals in the
same field.

(d) Occasionally, action on a proposal
or other application raises significant
policy questions. As far as possible,
you should avoid preventing an official
who is responsible for the policy judg-
ments in question from exercising that
responsibility.

(e) Finally, you can and should con-
sider the extra paperwork, effort, and
expense to the taxpayer required by
any special handling you might re-
quire.
Except where an interest, affiliation,
or relationship is designated ‘‘normally
disqualifying’’ or ‘‘automatically dis-
qualifying’’, finding ways to accommo-
date and balance these competing con-
siderations is left to your ingenuity
and judgment.

§ 681.42 Disclosure, disqualification,
and other special handling.

(a) Disclosure. In every case brought
to you as a conflicts official, you
should prepare a simple memo for the
file. The memo need not be in any par-
ticular format and may be hand-
written. It should identify the poten-
tial conflicts problem involved and
should explain what special handling, if
any, you have required. Even if you re-
quire no additional special handling,
the memo will ensure that the Founda-
tion is open about the potential con-
flict and attentive to it. It will allow
those reviewing the recommended ac-
tion at higher levels to consider any ef-
fect the potential conflict might have

had and alert them to scrutinize the
action more closely. It will allow
meaningful audit and oversight and so
protect those involved, including you.
And it will help preserve public trust in
the NSF and in NSF decisions.

(b) Disqualification. In some cases dis-
closure alone will be insufficient to
protect against distortion of NSF deci-
sions or undermining of public trust in
the NSF and NSF decisions. On con-
flicts considerations alone, disquali-
fication of the official who possesses
the potential conflict is the best solu-
tion. But if the official has unique sci-
entific or technical competence, is
uniquely qualified to judge the com-
petitive standing of a proposal, or has
responsibility for policy judgments
raised in the decision—disqualification
of that official would have serious dis-
advantages. Although decisions on the
kind and degree of special handling
that should be required are often left
to your discretion, more inflexible dis-
qualification rules do apply in the case
of certain interests and affiliations.

(1) If an interest or affiliation is
labelled ‘‘automatically disqualifying’’
in § 681.22, you must disqualify any offi-
cial who possesses such an interest or
affiliation with respect to the proposal
or application concerned. In most
cases, the disqualification is required
by criminal law. If you were to allow
the official to take any part in the han-
dling of the proposal or application,
you would place him or her (and con-
ceivably even yourself) in jeopardy of
fine or imprisonment.

(2) If an interest or affiliation is
labelled ‘‘normally disqualifying’’ in
these regulations, you should normally
disqualify any official who possesses
such an interest or affiliation with re-
spect to the proposal or application
concerned. If unusual circumstances
require that such an official be allowed
to act on the proposal or application,
your memo to the file should carefully
explain those circumstances and what
other precautions you have taken to
minimize the potential for bias. Even
then, you should not proceed until you
have consulted an ethics counselor and
the ethics counselor concurs.

(3) Even if an interest or affiliation is
not labled ‘‘automatically’’ or ‘‘nor-
mally’’ disqualifying, disqualification
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may be called for. Your judgment
should depend heavily on the extent to
which someone else who will be able to
substitute effectively for the official
might be disqualified.

(c) Other special handling. You are not
confined to relying either on disclosure
only or on complete disqualification.
Other, intermediate solutions can also
go a long way toward removing or
minimizing any potential for bias. For
example:

(1) Sometimes you might allow a case
to be handled normally, but provide for
extra peer reviews or extra review
within the NSF.

(2) Sometimes you might have an of-
ficial perform some functions but not
others. The official might be able to
supply a list of potential reviewers, for
example, without running into serious
conflicts. Or the official might be con-
sulted by a substitute official on the
competitive range in the program
where the substitute is competent
enough to read reviews and judge the
merit of a proposal, but ill-prepared to
determine where that places the pro-
posal among those competing for funds
within the same program.

(3) In some cases scientists from out-
side the NSF could be relied on to a
greater extent than usual. For exam-
ple, suppose a substitute NSF official
has less than optimal technical com-
petence or less than optimal sense of
the competitive range in the affected
program. Such a substitute might
nonetheless be able to stand in if aided
by an outsider who is more familiar
with the scientific subfield or the af-
fected program or both. The outsider
might be a former NSF official, a panel
member, a scientist from a sister agen-
cy, or in an unusual case, a special con-
sultant.

(4) In any case involving a current
member of the National Science Board,
you must always require that any pro-
posed award, additional funding for an
award, or continuing grant increment
be presented to the Board for its infor-
mation before any final action is
taken.

(d) Consolidated handling of related
cases. If you anticipate a number of
cases that will involve the same person
and the same general circumstances,
you may make a single determination

and issue a single memo covering all of
the cases. For example, you might
issue a memo indicating that a rotator
will be disqualified from handling any
proposal or application from his or her
home institution, and saying who will
handle any such proposal or applica-
tion instead. A copy of this memo
should be placed in the file for each af-
fected proposal or award.

[47 FR 32135, July 26, 1982, as amended at 48
FR 52732, Nov. 22, 1983]

§ 681.43 Potential conflicts when an
NSF employee has an involvement
or interest.

(a) When a prospective, current, or
recent NSF employee has an involve-
ment or interest in a pending proposal
or other application, you should look
for and deal appropriately with the five
types of potential conflicts described in
the rest of this section.

(b) Recruiter’s conflicts. These are po-
tential conflicts that could arise if an
NSF official who is recruiting a pro-
spective employee were simultaneously
to handle a proposal or other applica-
tion in which the prospective employee
has an interest. You should identify
those actively interested in recruiting
the prospective employee and look for
ways to limit their involvement in the
handling of the proposal or other appli-
cation. In particular:

(1) The person who would be the im-
mediate supervisor of the prospective
employee usually will have an espe-
cially active interest in successful re-
cruiting. You should treat that inter-
est as ‘‘normally disqualifying’’.

(2) Those directly involved in discus-
sions with the prospective employee
will also have an interest in successful
recruiting. You should consider their
possible conflicts.

(3) Officials at higher echelons who
are not directly involved in the par-
ticular recruitment may still have an
interest in successful recruiting within
their organizations. You should con-
sider their possible conflicts.

(c) Superior’s conflicts. These are po-
tential conflicts that could arise if an
NSF official were to handle a proposal
or other application in which one of
the official’s subordinates has an inter-
est. In particular:
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(1) The immediate supervisor of an
employee usually will have an espe-
cially active interest in having the em-
ployee happy and in maintaining good
relations with the employee. You
should treat the immediate super-
visor’s interest as ‘‘normally disquali-
fying’’ if the interested employee is a
prospective or current employee. You
need not do so, however, in the case of
a recent employee, for the supervisor’s
interest diminishes when the employ-
ment relationship ends.

(2) Persons at higher echelons might
also be influenced by an interest in
having the employee happy. You
should consider whether their involve-
ment in handling the proposal or appli-
cation can or should be limited.

(d) Subordinate’s conflicts. These are
potential conflicts that could arise if
an NSF official were to handle a pro-
posal or other application in which the
official’s immediate superior or some-
one at a higher echelon in the official’s
‘‘chain of command’’ has an interest.
In particular:

(1) An NSF official would be placed in
a particularly difficult position if
asked to act on a proposal or other ap-
plication in which the official’s boss
has an interest. Thus you should treat
the immediate subordinate of a pro-
spective or current employee as having
a ‘‘normally disqualifying’’ relation-
ship and only under the most special
circumstances allow him or her to have
any part in handling the proposal or
application. You need not necessarily
disqualify one who was the immediate
subordinate of a recent employee, how-
ever, since the potential conflict would
be substantially diminished once the
supervisor-subordinate relationship
ends.

(2) You may sometimes have to allow
less immediate subordinates at lower
echelons to play a role if there is not to
be serious loss of technical competence
and awareness of competitive range in
the program affected. But you should
take particular care in involving such
lower-echelon subordinates. Disquali-
fication would be preferable if it is
workable. One possibility if disquali-
fication is not workable may be to
allow the official handling the proposal
to stay anonymous, dealing with inves-
tigators and the grantee institution

through another NSF official—perhaps
a senior official or a grants officer.
Other types of special handling that
might be useful in such a case are de-
scribed in § 681.42(c).

(e) Professional associate’s conflicts.
These are potential conflicts that could
arise if an NSF official were to handle
a proposal or other application in
which a close professional associate at
the NSF has an interest. In particular:

(1) You may have to consider dis-
qualification of a very close associate
of the interested employee, particu-
larly where professional association
may have led to personal friendship.

(2) When the degree of professional
association and personal acquaintance
involved is only what normally arises
from service within the same organiza-
tional unit, little more than disclosure
should normally be required.

(f) Reviewer’s conflicts. These are po-
tential conflicts that could arise when
reviewers are asked to pass upon a pro-
posal involving the interests of a sci-
entist who will later be passing upon
their proposals as an NSF program offi-
cial. To avoid them:

(1) All files, active and inactive, that
involve research or a research group
with which the employee was or is as-
sociated should be sequestered to pro-
tect the anonymity of reviewers.

(2) To the extent possible you may
want to provide more protection by se-
lecting as peer reviewers persons who
are not supported by any program for
which the interested official is respon-
sible.

§ 681.44 Handling prospective-em-
ployee determinations.

(a) You may be called upon to deter-
mine whether, when, and to what ex-
tent proposals or other applications
that involve a prospective employee re-
quire special attention and special han-
dling. You should be consulted as soon
as a person becomes a prospective em-
ployee. The procedure for this is de-
scribed in § 681.32.

(b) Nature of possible conflicts. Actual
or potential conflicts of interests can
arise in such a situation if any of those
who would handle a proposal or other
application either is trying to recruit
the prospective employee or would be a
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subordinate, supervisor, or close col-
league of the potential employee.

(c) When you should take action. If
there is a significant possibility that
such actual or potential conflicts could
improperly influence decisions on pro-
posals or other applications or awards,
you must institute special handling as
described in §§ 681.42 and 681.43. In the
case of proposals and awards outside
your own directorate or office, you
should do that by notifying officials of
the other directorate. A conflicts offi-
cial of that directorate or office will
determine what special handling may
be necessary there.

(d) Avoid premature action. However,
you should avoid unnecessarily early
disclosure that a person is under con-
sideration for an NSF position, for two
reasons:

(1) That a person is considering a
change of jobs is often confidential,
particularly in earlier stages; and

(2) That an interested person is a pro-
spective NSF employee cannot affect
an official’s judgment on a proposal or
other application if the official has no
knowledge of the prospective employ-
ment.

Since an official who works in one NSF
organizational unit is less likely to
know that a person is under consider-
ation for employment in a different
unit, and is also less likely to be influ-
enced by any such knowledge, it nor-
mally makes sense to delay notifying
officials outside the recruiting unit
until it seems quite likely that the
prospect will indeed become an NSF
employee.

PART 682—REPRESENTATIONAL RE-
STRICTIONS AND INVOLVEMENT
WITH PROPOSALS AND PROJECTS
DURING AND AFTER NSF SERVICE

Subpart A—The Representational
Restrictions Generally

Sec.
682.10 Summary; the four basic representa-

tional restrictions.
682.11 ‘‘Official responsibility’’; ‘‘personally

involved’’.
682.12 Representation covered.
682.13 ‘‘Matters’’ covered.
682.14 Restriction on your partners.

Subpart B—Involvement With Proposals
and NSF—Supported Projects During
and After NSF Service

682.20 General; restricted representational
activities vs. permitted research or edu-
cational activities.

682.21 Proposals and projects over which
you had official responsibility or with
which you were personally involved.

682.22 When you are or would be principal
investigator.

682.23 Compensation or reimbursement of
expenses from Federal awards.

AUTHORITY: E.O. 11222 of May 8, 1965, 3
CFR, 1965 Supplement and Regulations of the
Office of Personnel Management, 5 CFR
735.104.

SOURCE: 47 FR 32140, July 26, 1982, unless
otherwise noted.

Subpart A—The Representational
Restrictions Generally

§ 682.10 Summary; the four basic rep-
resentational restrictions.

(a) NSF employees are subject to four
basic restrictions on representing pri-
vate parties (not the Government) in
dealings with other Federal officials.
The first of these applies while you are
working for the Government. The other
three apply for varying periods after-
ward; they are thus known collectively
as the post-employment restrictions.

(1) Current-employee restriction. Dur-
ing your Federal employment you
must not represent private parties in
dealings with any federal official on
any proposal, project, or other matter.

(2) One-year NSF restriction. For one
year after you leave NSF employment
you must not represent private parties
in dealings with any NSF official on
any proposal, project, or other matter.

(3) ‘‘Official responsibility’’ two-year re-
striction. For two years after you leave
NSF employment you must not rep-
resent private parties in dealings with
any Federal official on any proposal,
project, or other matter involving spe-
cific parties if the same matter was ac-
tive under your official responsibility
during your last year at the NSF.

(4) ‘‘Personal involvement’’ permanent
restriction. You must never represent
private parties in dealings with any
Federal official on any proposal,
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project, or other matter involving spe-
cific parties if you were personally in-
volved with the same matter as an NSF
employee.

All four restrictions have to do with
representing private parties in dealings
with NSF officials or other Federal of-
ficials. Here are the distinguishing fea-
tures:

Current employee restriction ....... During Federal employment Any Federal official ... Any matter.
One-year NSF restriction ............ For one year after NSF em-

ployment.
Any NSF official ........ Any matter.

‘‘Official responsibility’’ two-year
restriction.

For two years after NSF em-
ployment.

Any Federal official ... Any matter involving specific parties
that was under your official re-
sponsibility.

‘‘Personal involvement’’ perma-
nent restriction.

Forever ................................. Any Federal official ... Any matter involving specific parties
in which you were personally in-
volved.

(b) Examples. The following examples
illustrate the application of these
rules.

Example 1: You have been on the Physics
faculty at the University of Wyoming and
have been principal investigator on grants
from the NSF and from the Department of
Defense. You come to the NSF for a two-year
stint as a section head. While you are away
a colleague acts as principal investigator on
both your grants. During your stint at the
NSF the Department of Defense grant is
about to expire. The substitute principal in-
vestigator files a new proposal with DOD.
She asks you to call the DOD program offi-
cer, with whom you have great credibility
from past dealings, to vouch for her excel-
lence and to urge that he continue to fund
the Wyoming work. The current-employee
restriction prohibits you from doing so.

Example 2: Same underlying facts as Exam-
ple 1. After your stint at the NSF you return
to Wyoming and want again to become prin-
cipal investigator on the NSF-supported
work. You may do so, but the one-year NSF
restriction prohibits you from calling, writ-
ing, or visiting NSF officials to represent
yourself or your institution on the award.

Example 3: Same facts as Examples 1 and 2.
A few months after your return it comes
time to file a new proposal for another NSF
award so that you can continue the line of
investigation you have been pursuing with
the NSF support. You may prepare a pro-
posal for your institution and may be listed
as principal investigator, but the one-year
NSF restriction prohibits you from calling,
writing, or visiting NSF officials to rep-
resent yourself or your institution on the
proposal.

Example 4: Same underlying facts as Exam-
ple 1. During the last year of your tenure as
section head another physics proposal came
in from the University of Wyoming. Though
the program officer who handled the peer re-
view and submitted a recommendation was
in your section, you disqualified yourself
from any participation in handling the pro-
posal. A three year continuing grant was

awarded. Within two years after you return to
Wyoming a problem comes up with the last
increment of the continuing grant. You have
meanwhile become department chairman. As
department chairman you would normally
confer with NSF officials about the problem
and try to resolve it. The ‘‘official respon-
sibility’’ two-year restriction prohibits you
from doing so. If the problem came up more
than two years after you left the NSF, how-
ever, you would be free to confer with NSF
officials. The ‘‘official responsibility’’ two-
year restriction would no longer apply, and
the ‘‘personal involvement’’ permanent re-
striction would not apply because you had no
personal involvement in handling the pro-
posal while at the NSF.

Example 5: While you were Director of the
Division of Grants and Contracts at the NSF
you personally approved the terms of a con-
tract to the Solar Equipment Company for
development of solar heating equipment.
Subsequently, responsibility for this con-
tract was transferred to the Department of
Energy. After you retire from your NSF po-
sition, you accept a position with the Solar
Equipment Company. A problem comes up
under the same contract, and you would nor-
mally be responsible for resolving it in dis-
cussions with DOE officials. The ‘‘personal
involvement’’ permanent restriction pro-
hibits you from doing so. That you would be
dealing with DOE officials, not NSF officials,
makes no difference: the restriction applies
to dealings with any Federal official.

(c) Proposals and projects. Subpart B
(§§ 682.20 through 682.23) is devoted en-
tirely to the application of the rep-
resentational restrictions in relation
to proposals and projects. In relation
to proposals and projects you may rely
entirely on subpart B.

(d) Other matters. For most current
and former NSF employees the rep-
resentational restrictions will rarely
apply except in relation to proposals
and projects. You are nonetheless re-
sponsible for making yourself familiar
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with the restrictions and abiding by
them in relation to all covered mat-
ters.

(e) Terms and effect. The wording of
the restrictions as presented in this
section and § 682.20 has been simplified
substantially from the wording of the
underlying statutes, so that they will
be easier to understand. In the process,
they have also been deliberately over-
stated, with exceptions and ‘‘escape
hatches’’ left out, so that your initial
reaction will be to interpret them con-
servatively. The next three sections fill
in critical concepts: what it means to
have ‘‘official responsibility’’ or to be
‘‘personally involved’’ (§ 682.11); what is
and is not representation subject to the
restrictions (§ 682.12); and which are the
matters on which representation is re-
stricted (§ 682.13). In the process they
explain the exceptions and refinements
left out in this section.

(f) Partners. During your Federal
service only, there is a further restric-
tion that applies to any partner of a
business or professional partnership to
which you belong. If you belong to any
such partnership, see § 682.14.

(g) Source statutes and penalties for
violation. For the most part these re-
strictions derive from Federal criminal
statutes and apply to officials of all
Federal agencies. In one respect the
NSF rules are stricter. At other agen-
cies the one-year agency restriction ap-
plies only to former high-ranking offi-
cials; the one-year NSF restriction ap-
plies to all former NSF employees. Vio-
lation of the statutory provisions can
lead to criminal prosecution (the pen-
alties are a fine of up to $10,000 or im-
prisonment for up to two years of both)
or to civil debarment from dealings
with the NSF (for up to five years). A
violation of the NSF’s current-em-
ployee restriction can lead to discipli-
nary personnel action against an em-
ployee.

(h) Consultation. If in doubt about
any of the rules in this part, consult an
ethics counselor in the Office of the
General Counsel. You are welcome to
consult an ethics counselor for this
purpose even after you leave the NSF.

§ 682.11 ‘‘Official responsibility’’; ‘‘per-
sonally involved’’.

(a) The ‘‘official responsibility’’ two-
year restriction applies only if you had
official responsibility for the matter in
question during your last year at the
NSF. The ‘‘personal involvement’’ per-
manent restriction applies only if you
were personally involved with the mat-
ter in question while at the NSF. This
section elaborates the concepts of ‘‘of-
ficial responsibility’’ and ‘‘personal in-
volvement’’.

(b) ‘‘Official responsibility’’. You had
‘‘official responsibility’’ for a matter if
you had direct authority to approve,
disapprove, or otherwise direct Govern-
ment actions regarding that matter,
and it was actually pending during
your tenure. It does not matter wheth-
er your authority was intermediate or
final, whether it was exercisable alone
or with others, or whether it was exer-
cisable personally or through subordi-
nates. Specifically:

(1) The scope of your ‘‘official respon-
sibility’’ is ordinarily determined by
the responsibilities of position you
filled or the organization you headed.

(2) Any matter under consideration
in the NSF is under the ‘‘official re-
sponsibility’’ of the Director and of
each intermediate supervisor who has
responsibility for any employee who
actually participates in the matter
within the scope of his or her duties.

Example: A proposal under consideration
within a particular program is under the ‘‘of-
ficial jurisdiction’’ of the program officer
who actually handles it, of the program di-
rector for the program, of the responsible
section head, of the responsible division di-
rector, of the responsible assistant director,
and of the Director of the NSF. Whether it is
under the ‘‘official responsibility’’ of any of
their deputies depends on the responsibilities
assigned to the deputies by their position de-
scriptions, by any formal delegations to
them, or by an other legally effective means.

(c) ‘‘Personal involvement’’. ‘‘Person-
ally involved’’ is short for the follow-
ing statutory language:

‘‘Participated personally and substantially
as an officer or employee through decision,
approval, disapproval, recommendation, the
rendering of advice, investigation or other-
wise’’.

In other words:
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(1) You may have ‘‘participated’’ and
so have been ‘‘personally involved’’
even though you actually made none of
the important decisions. You ‘‘partici-
pated’’ if you made recommendations,
rendered advice, conducted an inves-
tigation, or otherwise contributed.
Moreover, ‘‘approval’’ is specifically
covered. Giving a required approval,
however perfunctorily, is covered if the
action could not have been taken over
your objection.

(2) On the other hand, there is a dis-
tinction between personal involvement
and official responsibility. If you could
have intervened in the matter because
of your position, but in fact did not,
you were not ‘‘personally involved’’.

(3) You must have participated ‘‘per-
sonally’’. You participated personally
if you gave directions or instructions
about the matter to a subordinate who
participated directly. If a subordinate
participated without any direction or
instruction from you about that par-
ticular matter, and you did not other-
wise participate, you did not partici-
pate personally.

(4) You must have participated ‘‘sub-
stantially’’. That requires more than
knowledge of what was going on, per-
functory involvement, or involvement
on an administrative or peripheral
issue. Your participation was ‘‘substan-
tial’’ if it was significant to the out-
come or would have seemed so to a rea-
sonable outside observer, considering
not only the effort you devoted to the
matter but the influence of your effort
on the outcome. A single act of a criti-
cal step, such as an approval, may be
substantial. A series of time-consum-
ing peripheral involvements, such as
review solely for compliance with ad-
ministrative or budgetary controls,
may be insubstantial.

§ 682.12 Representation covered.

(a) Representational dealings. All four
of the basic representational restric-
tions are restrictions on representing
private parties in dealing with NSF of-
ficials or other Federal officials. The
dealings covered are encompassing.
They include any formal appearance
before an official; any meeting with an
official; and any letter, phone call, or
other communication with an official.

(b) Intent to influence and potential
controversy required. Contacts as a rep-
resentative without intent to influence
the officials contracted are not prohib-
ited. Nor are contacts as a representa-
tive in connection with a routine re-
quest not involving a potential con-
troversy. For example, you may ask a
question about the status of a particu-
lar matter, as long as there is no im-
plicit attempt to influence the out-
come. You may request publicly avail-
able documents. You may commu-
nicate with an official to impart purely
factual information as long as the com-
munication has no connection with an
adversary proceeding.

Example: While an NSF employee you
helped write the current contract for the
Kitt Peak National Observatory, with which
you are now a staff scientist. You are asked
to make a scientific presentation to NSF of-
ficials at the annual review of the Kitt Peak
program. You may do so. You may not, how-
ever, participate in or support any appeal for
more funds for Kitt Peak during the review.
Indeed, it would be better for you to not be
present at all when funding and other con-
tractual subjects are discussed. If you were
not a staff scientist at Kitt Peak, but only a
user, that would not change things for this
purpose.

(c) Assisting without appearing or com-
municating with officials. You are not
prohibited from helping those who are
representing a private party with Fed-
eral officials, as long as you do not
yourself make an appearance or other-
wise communicate with the officials.
You may advise officials or representa-
tives of the party, may make sugges-
tions about whom they should contact
and what they should say, and may
even draft documents and letters, as
long as you do not personally sign or
transmit them. CAUTION: What is per-
mitted under Federal law may be pro-
hibited by rules of professional ethics,
particularly if you are a lawyer.

(d) Assisting by personal presence at an
appearance or meeting. A former high-
ranking employee (SES, GS–17, or
above) who had official responsibility
for a matter or was personally involved
while a Federal employee may violate
the criminal statutes by being present
to assist others at a meeting with Fed-
eral officials or an appearance before
them, even though the former em-
ployee never speaks with the Federal
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officials. The NSF goes further and
asks that (whether high-ranking or
not) if you would be barred from di-
rectly representing anyone in connec-
tion with any matter, you refrain from
being personally present while others
are meeting with NSF officials. In rare
cases where there are special cir-
cumstances the General Counsel or the
Director may waive this restriction to
the extent consistent with the Govern-
ment-wide law and regulations.

(e) Dealings with officials of the legisla-
tive branch not covered. Where the basic
representational restrictions refer to
dealings with ‘‘Federal officials’’, that
covers officials of a Federal Executive-
branch or administrative agency and
officials of Federal courts or adminis-
trative tribunals. It does not, however,
encompass Members of Congress, their
staffs, or other officials of the legisla-
tive branch.

(f) Representing the United States. Dur-
ing your Government service, you may
naturally represent your office, the
NSF, or the Government (or anyone
else, for that matter) with other Fed-
eral officials if the representation is
part of your official duties. After your
Government service, moreover, you
may represent an office or agency of
the Government in dealings with offi-
cials of another office or agency any
time you are asked to do so.

(g) Representing yourself. The ‘‘official
responsibility’’ two-year restriction
and the ‘‘personal involvement’’ per-
manent restriction do not apply if you
represent only yourself. They would
apply, however, if you were to rep-
resent yourself and another person,
such as an institution or organization
with which you are employed or affili-
ated. The current-employee representa-
tional restriction and the one-year
NSF restriction would apply even if
you were to represent only yourself.
Even they, however, would not apply
to:

(1) Any expression of your views on
policy issues, where the circumstances
make obvious that you are only speak-
ing as an informed and interested citi-
zen, not representing any financial or
other interests of your own or of any
other person or institution with whom
you are associated;

(2) Any appearance or communica-
tion concerning matters of a personal
and individual nature, such as your in-
come taxes; your salary, benefits, or
rights as a Federal employee; or the
application of conflict-of-interests
rules to something you propose to do;
or

(3) Any appearance on your own be-
half in any litigation or administrative
proceeding.

They do apply, though, to contacts
seeking grants or business, except for
discussions about employment with an
agency as a consultant or otherwise
and to scientific or technical proposals,
presentations, or communications. See
§ 682.20.

§ 682.13 ‘‘Matters’’ covered.

(a) Matters involving specific parties.
The ‘‘official responsibility’’ two-year
restriction an the ‘‘personal involve-
ment’’ permanent restriction both
cover only a ‘‘matter involving specific
parties’’. Generally, such a matter is a
specific proceeding affecting the legal
rights of the parties to the proceeding
or an isolatable transaction or related
set of transactions between identifiable
parties. A ‘‘party’’ may be either a per-
son or an institution, and one such
party other than the Government is
enough.

(1) In the context of the NSF a ‘‘mat-
ter involving specific parties’’ will usu-
ally consist of a proposal or bid, the
award-or-declination decision process
with respect to it, any award that re-
sults, and any subsequent administra-
tive action related to the project. Such
‘‘matters’’ are covered in Subpart B of
this part.

(2) Otherwise, typical ‘‘matters in-
volving specific parties’’ include other
kinds of contracts or agreements; ap-
plications for permits, licenses, or the
like; requests for rulings or similar of-
ficial determinations; claims; inves-
tigations or audits; charges or accusa-
tions against individuals or firms; ad-
judicatory hearings; and court cases.
These are relatively uncommon at the
NSF, but when current or former NSF
employees have been officially respon-
sible for such matters or personally in-
volved in them, the representational
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restrictions may apply. If in doubt con-
sult an ethics counselor in the Office of
the General Counsel.

(b) Same or different matter. The ‘‘offi-
cial responsibility’’ two-year restric-
tion and the ‘‘personal involvement’’
permanent restriction cover such a
matter only if during your NSF service
the same matter was under your official
responsibility or you were personally
involved in it. Except where guidance
is provided in Subpart B of this part,
you should not decide for yourself
whether a ‘‘matter involving specific
parties’’ is the same as one for which
you had ‘‘official responsibility’’ or
with which you were ‘‘personally in-
volved’’ while at the NSF. Consult an
ethics counselor in the Office of the
General Counsel.

(c) Other ‘‘matters’’. The current-em-
ployee restriction and the one-year
NSF restriction both cover matters
that do not ‘‘involve specific parties’’
as well as those that do. Such broader
‘‘matters’’ include:

(1) Determinations to establish or
disestablish a particular program or
set its budget level for a particular fis-
cal year;

(2) Decisions to undertake or termi-
nate a particular project;

(3) Decisions to open or not open a
contract to competitive bidding;

(4) Decisions on particular NSF rules
or formal policy, such as adoption or
amendment of a resolution by the Na-
tional Science Board, promulgation or
amendment of an NSF regulation or
circular, amendment of standard grant
or contract terms, or changes to such
NSF policy documents as Grants for Sci-
entific Research and the Grants Policy
Manual; and

(5) Agency positions on particular
legislative or regulatory proposals.
On the other hand, the statutory term
is really not just ‘‘matter’’, but ‘‘par-
ticular matter’’. The word ‘‘particular’’
is intended to exclude broad technical
areas, policy issues, and conceptual
work done before a program has be-
come particularized into one or more
specific projects. You should not, how-
ever, rely on this hazy distinction
alone to take you out from under ei-
ther of the representational restric-
tions that cover matters not involving
specific parties without checking with

an ethics counselor in the Office of the
General Counsel.

(d) Boundaries of matters not involving
specific parties. In connection with the
current-employee restriction and the
one-year NSF restriction, you need not
consider whether a ‘‘matter’’ is the
same as or separate from any other
matter. Those two restrictions cover
any ‘‘matter’’, whether or not you have
previously had any responsibility for or
involvement with it.

§ 682.14 Restriction on your partners.

While you are a Federal official no
person who is legally your partner in a
business or professional partnership
may act as agent or attorney for any-
one in dealings with any other Federal
official on any matter under your offi-
cial responsibility or with which you
are or have been personally involved as
a Federal official. A partner who vio-
lates this rule commits a Federal
crime punishable by a fine of up to
$5000 or imprisonment for up to one
year or both. In general, your partners
may safely steer clear of this restric-
tion by using the definitions and guid-
ance in the earlier sections of this Sub-
part A, treating ‘‘act as agent or attor-
ney’’ as equivalent to ‘‘represent’’ (it
may actually be slightly less encom-
passing). They may consult on this re-
striction with attorneys in the Office
of the NSF General Counsel. If they
prefer to consult other counsel, the
counsel should be directed to 18 U.S.C.
207(g).

Subpart B—Involvement With Pro-
posals and NSF–Supported
Projects During and After NSF
Service

§ 682.20 General; restricted represen-
tational activities vs. permitted re-
search or educational activities.

(a) Basic representational restrictions.
The same four representational restric-
tions described in Subpart A of this
part apply to representational activi-
ties involving proposals or projects.

(1) Current-employee restriction. Dur-
ing your Federal employment you
must not represent anyone (including
yourself) in dealings with any Federal
official on any proposal or project.
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(2) One-year NSF restriction. For one
year after you leave NSF employment
you must not represent anyone (includ-
ing yourself) in dealing with any NSF
official on any proposal or project.

(3) ‘‘Official responsibility’’ two-year re-
striction. For two years after you leave
NSF employment you must not rep-
resent anyone else in dealing with any
Federal official on any proposal or
project if the same proposal or project
was active under your official respon-
sibility during your last year at the
NSF.

(4) ‘‘Personal involvement’’ permanent
restriction. You must never represent
anyone else in dealings with any Fed-
eral official on any proposal or project
if you were personally involved with
the same proposal or project as an NSF
employee.

(b) Examples. Examples 1 through 4 in
§ 682.10(b) illustrate the application of
these restrictions.

(c) General effect. These representa-
tional restrictions do not preclude you
from being involved as a researcher or
educator with proposals submitted to
the Government or projects supported
by the Government. They do preclude
you from negotiating with NSF offi-
cials or other Federal officials and
from engaging in other representa-
tional activities intended to influence
their decisions on certain proposals
and projects.

(d) Restricted representational dealings.
If you write, call, visit, or otherwise
communicate with an official you have
‘‘dealt’’ with the official. Those deal-
ings are representational if you try to
influence the official to suggest, rec-
ommend, or approve:

(1) An award;
(2) An award amount, a budget, or

particular budget items;
(3) Particular award terms or condi-

tions;
(4) An award amendment, increase, or

extension;
(5) An administrative approval; or
(6) Any other action affecting a pro-

posal or project.
(e) Permitted research and educational

activities. You do not engage in rep-
resentational dealings, and so you vio-
late none of the representational re-
strictions, by:

(1) Participating in research or other
work supported under an award from
the NSF or another Federal agency;

(2) Being listed as an investigator in
a proposal or award;

(3) Preparing a proposal that will be
submitted to the NSF or another Fed-
eral agency (but if you prepare it dur-
ing your NSF tenure, you must do so
entirely on your own time);

(4) Making a scientific or technical
presentation to officials of the NSF or
another Federal agency (at a site visit,
for example) or otherwise communicat-
ing scientific or technical information
to them on the work being proposed or
conducted; or

(5) Communicating with officials of
the NSF or another Federal agency,
with no intent to influence them, to re-
quest routinely available and non-
controversial information, such as the
status of the decision process on a pro-
posal.
Be very careful with these last two ac-
tivities particularly; it would be easy
to fall into trying to influence actions
of the officials involved. If you can, let
someone else make the presentation or
request. If in any doubt, consult an
ethics counselor in the Office of the
General Counsel.

(f) Specifics on proposals. You may
prepare a proposal for submission to
the NSF or another Federal agency
even though you would be precluded by
one of the three post-employment re-
strictions from any representational
dealings with agency officials about it.
You may sign the cover sheet to sig-
nify your agreement to assume respon-
sibility for the scientific and technical
direction of the project and for the
preparation of required technical re-
ports. You may not, however, sign the
cover sheet as ‘‘authorized official’’ or
sign any cover letter submitting the
proposal for the institution. Nor may
you call, write, or visit the agency pro-
gram officer who is handling the pro-
posal to urge an award, haggle over
budgets, or the like. You may respond
to requests from the program officer or
another NSF official for scientific and
technical information relating to the
proposal, such as might be needed to
respond to reviewer comments. You
must not, however, couple the informa-
tion you supply with any attempt to
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influence the decision on the proposal
other than what inheres in the provi-
sion of the information itself. (If pos-
sible, have someone else respond.) At
the NSF the proposal will receive spe-
cial scrutiny and may require special
handling to avoid conflict of interests,
but you have no special responsibility
in that connection.

(g) Other issues related to representa-
tion. Section 682.12 covers a number of
other issues related to representation.
Among these are assisting in represen-
tation without appearing or commu-
nicating with official (generally per-
mitted); assisting by personal presence
at an appearance or meeting (generally
prohibited); representating the Govern-
ment (generally permitted); and rep-
resenting yourself along (depends). The
rules and explanations given there
apply to proposals or projects just as to
other matters. If any confusion persists
after you read them, consult an ethics
counselor in the Office of the General
Counsel.

§ 682.21 Proposals and projects over
which you had official responsibil-
ity or with which you were person-
ally involved.

(a) The ‘‘official responsibility’’ two-
year restriction applies only if you had
official responsibility for the proposal
or project in question during your last
year at the NSF. The ‘‘personal in-
volvement’’ permanent restriction ap-
plies only if you were personally in-
volved with the proposal or project
while at the NSF. You will therefore
need to know: (1) When a project is the
same as one proposed or active while
you were at the NSF, and (2) whether
you had official responsibility for the
project or were personally involved
with it.

(b) When is a project the same project?
All usual aspects of handling a particu-
lar proposal and any award based on it
relate to the same ‘‘project’’. These in-
clude:

(1) The initial peer review and award-
or-declination decision process;

(2) Review and approvals of an award
recommendation;

(3) Negotiation of budget and award
terms;

(4) Negotiation of award amend-
ments;

(5) Consideration of continuing-grant
increments; and

(6) Consideration of any extensions or
administrative approvals.

(c) Exceptions. (1) A negotiation or de-
termination on disposition of rights in
any invention or publication that
arises out of an award normally is a
separate matter from the processing
and monitoring of the award, but not
from discussions or negotiations about
disposition of rights that took place
before the invention was made or the
publication written.

(2) Separate task orders under a con-
tinuing order agreement or the like
constitute separate ‘‘matters’’ if the
tasks and the negotiations are actually
separate.

(3) An ethics counselor may deter-
mine that other matters arising from a
particular proposal or award constitute
separate ‘‘matters’’ if the cir-
cumstances warrant.

(d) Renewals. An application that in-
volves a continuation or outgrowth of
work that the investigators have been
doing under a previous NSF and award
is part of the same ‘‘project’’ as the
original proposal and project unless:

(1) A complete new proposal and a
new budget are submitted;

(2) They are subjected to a complete
new competitive peer review or evalua-
tion; and

(3) The review or evaluation involves
a new group of reviewers, a substantial
fraction of whom did not review the
earlier proposal.

(e) ‘‘Official responsibility’’. You had
‘‘official responsibility’’ for a proposal
or project if you were personally re-
sponsible for handling it or if you head-
ed a directorate, division, section, or
program that was responsible for han-
dling it. (The Director has ‘‘official re-
sponsibility’’ for every proposal or
project active at the NSF during his or
her tenure.) You will find further
elaboration of ‘‘official responsibility’’
in § 682.12(b).

(f) ‘‘Personal involvement’’. You were
‘‘personally involved’’ with a proposal
or project if you handled the peer re-
view of the proposal; if you made any
formal recommendation or decision on
it, including any approval of an award
recommendation or other action; if you
reviewed the proposal or made a site
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visit; or if you otherwise made a sub-
stantial contribution to the handling
of the proposal or project. You will find
further elaboration of ‘‘personally in-
volved’’ in § 682.12(c).

§ 682.22 When you are or would be
principal investigator.

(a) Retention of ties to research, etc.
permitted. Many scientists and edu-
cators interrupt active research and
teaching careers to spend a year or two
at the NSF as ‘‘rotators’’ and then re-
turn to research and teaching, usually
at the same institution from which
they came. Many such rotators (and a
few permanent employees) who have
been principal investigators under NSF
awards before coming to the NSF, re-
tain some interest or association with
the work. If you have been the prin-
cipal investigator under an NSF award,
you are not precluded from retaining
ties to the work under the award after
you become an NSF employee. Subject
to the restrictions on outside employ-
ment explained in Part 683 of the NSF
conflict-of-interests regulations, you
may stay in contact with those who are
continuing the work in your laboratory
or on your project. You may continue
to supervise graduate students. And
you may visit and work in the labora-
tory on your own time for these pur-
poses.

(b) Substitute principal investigator.
Before you come to the NSF, however,
the NSF requires that you and your in-
stitution designate, subject to NSF ap-
proval, a substitute principal inves-
tigator—i.e., another scientist who will
be responsible for the work and equip-
ment and will represent the project and
the institution in any dealings with
NSF officials while you are at the NSF.

(c) Suspension of work on an NSF
award. Appointment of a substitute
principal investigator is unnecessary if
all work under an award is to be com-
pletely suspended while you are at the
NSF. If the work is to be suspended,
you and your institution should so in-
form the NSF by letter before your
NSF employment begins. Work under
the award may be resumed when you
complete your NSF employment, and
its term may be extended to account
for the time lost during your NSF em-
ployment.

(d) Substitute negotiator. As soon as
you leave the NSF, you may again be
principal investigator on an NSF proj-
ect, may be listed as principal inves-
tigator in any proposal or award, and
may sign a proposal as principal inves-
tigator. However, the NSF asks that
you and your institution formally des-
ignate (subject to NSF approval) a
‘‘substitute negotiator’’ who, though
not principally responsible for the
work, will represent the project and
the institution in dealings with NSF
officials from which you would be re-
stricted. In the typical case, the one-
year NSF restriction will require that
a substitute negotiator continue to
serve that function for one year after
you leave the NSF. In the rarer case of
a proposal or project for which you had
official responsibility or with which
you were personally involved, there
should be a substitute negotiator for as
long as the ‘‘official responsibility’’
two-year restriction or the ‘‘personal
involvement’’ permanent restriction
bar you from such representational
dealings.

(e) Renewal proposals submitted during
your NSF service. During your NSF
service a proposal may be submitted
for continuation or extension of work
on which you were principal investiga-
tor before coming to the NSF and to
which you intend to return. The role
you will play in the work proposed
should be clearly spelled out in the pro-
posal, and the proposal should promi-
nently indicate that you are currently
an NSF employee. If work under a re-
sulting award would begin before you
leave the NSF, a substitute principal
investigator must be named. If the
work would not begin until after you
leave the NSF, you may be named as
principal investigator, but a substitute
negotiator must be named.

(f) Your involvement or interest in
project to be open. The appointment of a
substitute principal investigator or a
substitute negotiator is not intended
to conceal or obscure your continued
involvement or interest in the project.
Just the opposite: your involvement or
interest should be made unmistakably
plain. This will ensure that any pro-
posal or other award-related applica-
tion will be given the special attention
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and special handling called for under
Part 681.

(g) Purposes of ‘‘substitute’’ require-
ments. The appointment of a ‘‘sub-
stitute principal investigator’’ or ‘‘sub-
stitute negotiator’’ ensures against un-
thinking violation of the restrictions
on dealings with NSF officials. It
serves this purpose by flagging propos-
als or awards affected by the restric-
tions and by identifying someone else
with whom NSF officials can properly
discuss them or negotiate over them.
Designation of a substitute principal
investigator while you are at the NSF
has two additional functions: It identi-
fies another person to be responsible
for the work and equipment, and it re-
minds all concerned that during your
NSF service your primary attentions
must be on your NSF duties.

(h) Proposals and awards of other agen-
cies. The ‘‘substitute principal inves-
tigator’’ and ‘‘substitute negotiator’’
requirements described in this section
are specific to the NSF. If you are or
would be a principal investigator under
a project proposed to or supported by
another Federal agency, however, you
should carefully observe the represen-
tational restrictions as they apply to
dealings with officials of other Federal
agencies. The current-employee re-
striction is particularly likely to
apply.

§ 682.23 Compensation or reimburse-
ment of expenses from Federal
awards.

(a) Compensation from NSF awards.
While you are an NSF employee, you
may not receive any salary, consulting
fee, honorarium, or other form of com-
pensation for your services from an
NSF award either directly or indi-
rectly. In other words, you may not re-
ceive money for your services in con-
nection with a project, a conference, or
other work that was supported in
whole or in part by funds provided from
an NSF award. After you cease to be an
NSF employee, you may again receive
compensation from an NSF award.

(b) Expenses from an NSF award. While
an NSF employee you may not receive
any reimbursement of expenses from
an NSF award. You may receive reim-
bursement of expenses from other Fed-

eral awards to the extent consistent
with § 683.33.
[47 FR 32140, July 26, 1982; 47 FR 34151, Aug.
6, 1982; 47 FR 54081, Dec. 1, 1982]

PART 683—OTHER CONFLICTS
RULES

Subpart A—Financial Disclosure

Sec.
683.10 Who must make general financial dis-

closure.
683.11 Financial disclosure requirements for

senior employees.
683.12 Financial disclosure requirements for

program officers, grants and contracts
officers, auditors, and lawyers.

Subpart B—Acts Affecting Financial
Interests

683.20 Acts affecting your financial inter-
ests.

Subpart C—Outside Employment,
Compensation, Income, Gifts, etc.

683.30 Outside employment (‘‘moonlight-
ing’’) and income.

683.31 Compensation.
683.32 Honoraria.
683.33 Reimbursements and services in kind.
683.34 Misuse of inside information or Gov-

ernment property.
683.35 Participation in NSF-supported con-

ferences and workshops.
683.36 Gifts, favors, loans, prizes, and

awards.

Subpart D—Political Activity (Hatch Act)

683.40 Introduction; who’s covered.
683.41 Basic political rights unaffected.
683.42 Candidacy and campaigns.
683.43 Party activities.
683.44 Political use of official authority or

influence.

AUTHORITY: E.O. 11222 of May 8, 1965, 3
CFR, 1965 Supplement and Regulations of the
Office of Personnel Management, 5 CFR
735.104.

SOURCE: 47 FR 32145, July 26, 1982, unless
otherwise noted.

Subpart A—Financial Disclosure
§ 683.10 Who must make general finan-

cial disclosure.
(a) If you are an executive level, SES,

or supergrade employee, you are a
‘‘senior employee’’ and must file public
Financial Disclosure Reports. See
§ 683.11.
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(b) If you are not a ‘‘senior em-
ployee’’, but serve as either a program
officer, a directorate administrative of-
ficial, a grants and contracts officer,
an auditor, or a lawyer, you must file
confidential Statements of Employ-
ment and Financial Interests. See
§ 683.12.

(c) If you are in neither of these cat-
egories, no general financial disclosure
is required of you. You may ignore the
rest of this subpart.

(d) If you are required to file Finan-
cial Disclosure Reports or Statements
of Employment and Financial Inter-
ests, the Foundation will supply you
with the necessary forms. You may ask
for them when you need them, but nor-
mally they will be sent to you auto-
matically, with instructions.

§ 683.11 Financial disclosure require-
ments for senior employees.

(a) If you are a ‘‘senior employee’’
you must file an initial Financial Dis-
closure Report within 30 days after you
first come to the Foundation or are
promoted into a senior-employee posi-
tion. You must thereafter file a Finan-
cial Disclosure Report by May 15 of
each year. And you must file a termi-
nation Financial Disclosure Report
within 30 days after you leave the Gov-
ernment.

(b) File your Reports with an ethics
counselor. The ethics counselor will
help with problems or questions that
arise in completing the forms, and is
required by law to review your Report
after you file it. The ethics counselor
may contact you about any errors you
make in filling out the form or about
questions that are raised by what you
report.

(c) The law requires the NSF to make
each Report you file available to the
public within 15 days after you file it.

(d) Any person who wants to see or
copy your Report must make a written
request. A copy of any such request
will be sent to you.

(e) If you are nominated by the Presi-
dent to an NSF position and must be
confirmed by the Senate, your initial
Report must be filed with the NSF
within five days after your nomination.

(f) If you fail to file a required Re-
port, fail to file information required
to be reported, or file false informa-

tion, you are subject to disciplinary ac-
tion. If you do any of those things will-
fully, the law requires the Director of
the Foundation to report to the Attor-
ney General, who has authority to en-
force the disclosure requirements
against any knowing or willful viola-
tion by suits seeking civil penalties of
up to $5,000.

§ 683.12 Financial disclosure require-
ments for program officers, grants
and contracts officers, auditors, and
lawyers.

(a) § 683.10(b) indicates that you are
one of those who must file Statements
of Employment and Financial Inter-
ests, you must file an initial State-
ment within 30 days after you are first
appointed to a covered position either
by promotion or as a new NSF em-
ployee. You must thereafter file a
Statement each year by July 31.

(b) File your Statements with the
Personnel Office.

(c) Your Statements will be held in
the strictest confidence allowed by law.
The Personnel Office will keep them in
a locked file and will release them or
allow disclosure of information from
them only with your written approval
or that of the General Counsel. Before
any release or disclosure on the au-
thority of the General Counsel you will
be notified and will have an oppor-
tunity to comment, except when infor-
mation is requested for an official in-
vestigation of a possible criminal vio-
lation.

(d) If you fail to file a required State-
ment, fail to file information required
to be reported, or file false informa-
tion, you are subject to disciplinary ac-
tion.

Subpart B—Acts Affecting
Financial Interests

§ 683.20 Acts affecting your financial
interests.

(a) No acting as a Federal employee
where you have a financial interest. You
must not be personally involved as a
Federal employee in handling of any
proposal, award, or other matter in
which you, a member of your imme-
diate family, a business partner, or an
organization of which you are or may
become a part has a financial interest.
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BE CAREFUL: Violation of this rule
may also result in a violation of a
criminal statute for which the pen-
alties are a fine of up to $10,000, impris-
onment for up to two years, or both.

(b) Proposals and awards. You will not
violate this restriction in handling pro-
posals and awards as long as you abide
by the requirements on handling pro-
posals and awards described in part 681
of these regulations.

(c) Policy determinations. Broad policy
determinations that might affect your
home institutions, but only in the
same manner as all similar institu-
tions, are not covered.

(d) ‘‘Matter’’. Otherwise, the term
‘‘matter’’ has the same meaning here
as in connection with the representa-
tional restrictions described in part 682
of this chapter. It is elaborated in
§ 682.13 of this chapter. Note that here
specific parties need not be involved.

(e) ‘‘Personally involved’’. The term
‘‘personally involved’’ has exactly the
same meaning here as in connection
with the representational restrictions
described in part 682 of this chapter. It
is elaborated in § 682.12(b) of this chap-
ter. In general, you can be ‘‘personally
involved’’ in the handling of a matter
even though you actually make none of
the critical decisions, if you contribute
by recommendations, advice, approval,
or the like, and your contribution is
substantial.

(f) Immediate family. Only your spouse
and minor children are considered
members of your ‘‘immediate family’’
under this rule.

(g) ‘‘Organization of which you are or
may become a part’’. You are a part of
an organization if you are an officer,
director, trustee, partner, or employee.
You ‘‘may become’’ part of an organi-
zation if you are negotiating with it or
have an arrangement with it concern-
ing a position.

(h) Waiver. This provision may be
waived where the interest is so insub-
stantial as to be unlikely to affect the
integrity of your services to the Gov-
ernment. If you think such a waiver is
called for, consult an ethics counselor
in the Office of the General Counsel.
The ethics counselor will advise you
and will make a recommendation to
the official who would have to approve
such a waiver.

Subpart C—Outside Employment,
Compensation, Income, Gifts, etc.

§ 683.30 Outside employment (‘‘moon-
lighting’’) and income.

(a) Permitted within limits; duty first.
While not on official duty, you may
work for private firms or organizations
either for pay or as a volunteer, within
limits established by the rest of this
subpart. Be sure that you understand
all those limits before undertaking any
such outside work. Those that do not
relate to compensation apply whether
or not you work for pay. A basic limit,
of course, is that duty comes first. You
should not engage in any outside activ-
ity that impairs your health, exhausts
your energies, or otherwise prevents
you from doing your NSF job.

(b) Policymaking or administrative work
for certain organizations. You may not
participate as a policymaking officer
for any research or educational institu-
tion, any scientific society, or any pro-
fessional association without the writ-
ten approval of an ethics counselor.
Whenever a major policy question is
presented by a request for such ap-
proval, you or the ethics counselor
may raise the matter with the General
Counsel and, if appropriate, with the
Director of the Foundation.

(c) Visiting Committees. Employees
should not participate in the delibera-
tions of a college or university visiting
committee. However, an employee may
meet with such groups as a Foundation
official where it would be appropriate
to attend a similar meeting with any
other comparable group requesting his
or her assistance.

[47 FR 32145, July 26, 1982, as amended at 51
FR 22939, June 24, 1986]

§ 683.31 Compensation.

(a) Basic restrictions on outside com-
pensation. Three basic rules restrict
compensation (not including reim-
bursement of expenses) you can accept
from sources other than your Federal
salary:

(1) No extra compensation for official
duties. You must not seek or accept
any contribution or supplement to
your Government salary for doing any
part of your NSF job.
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(2) No compensation out of any Federal
award. You must not seek or accept
any compensation out of funds that
come wholly or partly from a Federal
award.

(3) No compensation in connection with
any matter involving the Government.
You must not seek or accept any com-
pensation for services by you or anyone
else in connection with any proposal,
project, or other matter in which the
United States is a party or has a direct
interest.
BE CAREFUL: Breaking any of these
rules would be a Federal crime.

(b) Pensions and other employee bene-
fits. These rules do not preclude you
from continuing to participate in a
bona fide pension or other employee
benefit plan maintained by a former
employer.

(c) Wording and terms. The wording of
these restrictions has been simplified
here substantially from the wording of
the underlying statutes, so that they
will be easier to understand. Interpret
them conservatively. If you have any
doubt about the meaning of terms, con-
sult an ethics counselor in the Office of
the General Counsel.

§ 683.32 Honoraria.
(a) Honoraria on official duty. You

must not accept any honoraria for
speeches, papers, lectures, or the like
delivered in the course of your official
duties. However, if declining an hono-
rarium would appear embarrassing or
insulting to the offeror, particularly
one from another country, you may ac-
cept the honorarium on behalf of the
Foundation and deposit it into a spe-
cial trust fund account or into the
Treasury. Under no circumstances may
you accept an honorarium for yourself
for acts performed in your official ca-
pacity.

(b) Honoraria—while not on official
duty. You may accept honoraria for
speeches, papers, or lectures delivered
while you are not on official duty, sub-
ject to general limits on outside em-
ployment described in § 683.30, general
restrictions on receipt of compensation
described in § 683.31, and prohibitions
against misuse of inside information
described in § 683.34. You will be dis-
qualified for one year from handling
proposals and other award-related ap-

plications that involve the interests of
the person or institution from which
you received any honorarium. See
§ 681.21 of this chapter. Moreover, the
law restricts the amounts of honoraria
you may accept:

(1) You must not accept an hono-
rarium of more than $2,000 for any
speech, paper, lecture, or the like (ex-
cluding reimbursements for meals,
lodging, and travel).

(2) If you are a Presidential em-
ployee, honoraria count toward the fif-
teen-percent limit on your outside in-
come. See § 683.30(d)(3).

§ 683.33 Reimbursements and services
in kind.

(a) For official travel. You may not ac-
cept money from private sources to re-
imburse you for expenses incurred dur-
ing travel on official NSF business,
though private sources may reimburse
the NSF for your expenses. You may
accept meals, lodging, or travel tickets
(not money) from private sources when
you are traveling on official NSF busi-
ness, but not if they would be paid for
out of funds that come wholly or partly
from an NSF award. There is one ex-
ception to the reservation about funds
that come from an NSF award: if you
are attending a conference, sympo-
sium, or other meeting funded by the
NSF, you may accept meals and lodg-
ing (but NOT travel tickets) if they are
offered to everyone attending the
meeting and alternate arrangements
for meals and lodging are unavailable
or would cause an unusual inconven-
ience. If you do accept meals or lodging
while on official travel, your per diem
must be reduced accordingly.

(b) For travel, etc. when not on duty. If
you are on leave, not representing the
Foundation, and not expected pri-
marily to discuss NSF policy or proce-
dures, these restrictions do not apply.
However, you may not accept services
in kind or reimbursement for travel ex-
penses if the sources would be funds
that come wholly or partly from an
NSF award EXCEPT as provided for ro-
tators in § 682.23(c).

§ 683.34 Misuse of inside information
or Government property.

(a) No misuse of inside information. If
your Government job gives you access
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to information not generally available
to the public, you must not use that in-
formation for your private benefit or
make it available for the private bene-
fit of any other person or institution.

(b) Consulting, lecturing, etc. about the
NSF. You must not receive anything of
monetary value for consulting, lectur-
ing, writing, or public discussion that
concerns the responsibilities, the pro-
grams, or the operations of the NSF or
that draws on official information or
ideas not generally available to the
public.

(c) Waivers. The Director, the Deputy
Director, or an assistant director may
waive application of these rules and au-
thorize use of non-public information
in the public interest. Any such au-
thorization must be in writing. Consult
an ethics counselor in the Office of the
General Counsel.

(d) Private use of public property or
services. You must not use Government
property or services for your private
benefit or for the private benefit of
others, except as your normal public
duties benefit particular members of
the public in intended ways.

§ 683.35 Participation in NSF-sup-
ported conferences and workshops.

You may participate in a conference,
workshop, or similar event supported
by NSF funds, provided you do not re-
ceive any compensation, honorarium,
or the like for your participation. You
may not serve as an organizer or direc-
tor of such an NSF-supported event,
unless its purpose is to plan, assess, or
publicize NSF programs. Nor, ordi-
narily, should you chair a session or
give a paper except to describe NSF
programs or NSF needs. You may dis-
cuss arrangements with the organizers
or directors as long as you do not use
the influence that derives from your
NSF position to pressure them.

§ 683.36 Gifts, favors, loans, prizes, and
awards.

(a) Gifts and favors generally. You may
not directly or indirectly solicit or ac-
cept a gift, a favor, or a loan from any
person or organization that has or is
seeking NSF awards, that has other in-
terests potentially affected by what
you do in your NSF job, or that may be
trying to affect your official actions.

(You may, however, accept pro-
motional things of trivial value such as
pens, pencils, note pads, and cal-
endars.)

(b) Meals or entertainment. By exten-
sion, you should ordinarily avoid ac-
cepting meals or entertainment from
such persons or organizations if you
can avoid doing so within the reason-
able bounds of politeness. You may,
however, occasionally accept a modest
meal offered as a courtesy or conven-
ience during a site visit or a luncheon
or dinner meeting.

(c) Prizes and awards. The restrictions
in paragraph (a) of this section do not
prevent you from accepting a prize or
award for scientific or other public
achievement given by a university, sci-
entific society, or other organization.
However, you may accept anything of
value that accompanies the prize or
award only if it is not paid for out of
funds that come wholly or partly from
an NSF award. You will be disqualified
for one year from handling proposals
and other award-related applications
that involve the interests of the person
or institution from which you received
any such prize or award. See § 681.21 of
this chapter.

(d) From foreign governments. You may
not accept a gift or decoration from a
foreign government except one of
‘‘minimal value’’. Minimal value
means retail value in the United States
of $140 or less. If the gift is of more
than minimal value you may accept it
only if not accepting it would be likely
to cause offense or embarrassment.
Even then, any gift of more than mini-
mal value becomes the property of the
United States. Consult an ethics coun-
selor for help in depositing the gift
with the State Department.

Subpart D—Political Activity
(Hatch Act)

§ 683.40 Introduction; who’s covered.
(a) Hatch Act. In order to ensure that

day-to-day government actions (such
as award of grants) are not affected by
political motives and in order to pre-
serve a nonpolitical civil service that
is selected on merit, not on political
considerations, the law restricts the in-
volvement of Federal civil service em-
ployees with partisan politics. These
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restrictions derive from a law popu-
larly known as ‘‘the Hatch Act’’.

(b) Summary of Hatch Act restrictions.
(1) You may not run for public or party
office, except in nonpartisan elections
and certain local elections. See
§ 683.42(a).

(2) You may not participate in elec-
tion campaigning, except in non-
partisan elections and certain local
elections. See § 683.42(c).

(3) You may not take an active part
in leading or managing a political
party. See § 683.43.

(4) You must not use your official au-
thority or influence for political pur-
poses. See § 683.44.

(c) Presidential appointees. You are
subject to these restrictions if you are
an NSF employee, unless you are a
Presidential appointee whose appoint-
ment was subject to Senate confirma-
tion. If you are such a Presidential ap-
pointee, you are subject only to the re-
strictions decribed in § 683.44. You need
not be concerned with the rest of this
subpart except as it affects your col-
leagues and subordinates.

(d) Employee coverage. If you are sub-
ject to the ‘‘Hatch Act’’ restrictions,
they apply even while you are on leave
while you are on detail or assignment
to a non-Federal post. They apply even
if you work for the Government only
part-time. If you work for the Govern-
ment as a temporary employee, the re-
strictions apply as long as your tem-
porary employment lasts. If you work
for the Government as an intermittent
employee, the restrictions apply only
while you are in the active-duty status,
but that includes the entire 24 hours of
any day on which you work for the
Government at all. (If in doubt about
the employment category to which you
belong, check with Personnel.)

(e) Political party. Any political party
or political club, national or state, is a
‘‘political party’’ under this subpart,
except where provisions specifically
refer to a ‘‘national political party’’.

§ 683.41 Basic political rights unaf-
fected.

The Hatch Act restrictions do not af-
fect your basic political rights. Specifi-
cally:

(a) You may register and vote as you
choose in any election.

(b) You may contribute to a political
party or candidate, though you may
not be pressured to do so because of
your Federal employment.

(c) You may be a member of a politi-
cal party or other political organiza-
tion. You may attend party meetings
and vote on issues. You may not, how-
ever, be involved in managing or lead-
ing the organization. See § 683.43.

(d) You may write, call, or visit any
Federal, state, or local political official
(including, for example, your Congress-
man) to express your views on any po-
litical issue and on how the official
should vote or act on the issue.

(e) You may sign political petitions,
including nominating petitions, but
you may not circulate such petitions
for others to sign. See § 683.42(d)(2).

§ 683.42 Candidacy and campaigns.
(a) Running for office. You may not

run for nomination or election to pub-
lic office. There are two exceptions:

(1) You may run in an election in
which no candidate runs as represent-
ing any national political party. (Cur-
rently, this means the Democratic or
Republican party, but if another party
wins electoral votes in a Presidential
election, that could change.)

(2) You may run for office in most of
the local political jurisdictions in the
Washington, DC area if you run as an
independent not representing any po-
litical party, national or otherwise. (To
be sure that your jurisdiction is among
those in which this is permitted, check
with an Ethics Counselor in the Office
of the General Counsel.)

(b) No partisan campaigning. You may
not campaign for or against a political
party or candidate in an election for
public office or in an election for party
office. Essentially the same two excep-
tions apply:

(1) You may campaign for a can-
didate in an election in which no can-
didate runs as representing any na-
tional political party.

(2) If you could be an independent
candidate in a local election described
in paragraph (a)(2) of this section, you
may campaign for an independent can-
didate in such an election.
You may not campaign for any side of
a question or issue that is specifically
identified with a political party.
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(c) What constitutes campaigning. You
‘‘campaign’’ when you:

(1) Actively participate in manage-
ment of a campaign;

(2) Initiate nominating petitions or
canvass for signatures on nominating
petitions;

(3) Endorse or oppose a candidate or
a position through political advertise-
ments, broadcasts, campaign lit-
erature, or the like;

(4) Speak at rallies, candidate nights,
party caucuses, or other political gath-
erings;

(5) Solicit campaign contributions,
promote political dinners or similar
events, sell tickets for such events, or
otherwise participate in campaign
fundraising;

(6) Help to handle campaign finances;
(7) Distribute campaign material;
(8) Host a coffee, cocktail party, or

buffet for a candidate or a candidate’s
surrogate;

(9) Drive voters to the polls;
(10) Work at the polls as a checker,

challenger, pollwatcher, or the like, or
(11) Do any other work on behalf of a

candidate.
(d) Nonpartisan election duties. In con-

nection with an election, you may per-
form nonpartisan duties provided for
by law as an election clerk, judge, or
the like.

(e) Appointment to nonelective office.
You may accept appointment to non-
elective public office, subject to the
same limits that apply to any other
outside employment. See subpart C,
§§ 683.30 through 683.36.

§ 683.43 Party activities.
You may not take an active part in

leading or managing a political party.
You do that when you:

(a) Participate in organizing or reor-
ganizing it;

(b) Serve as a party officer or as a
member of a national, state, or local
party committee (or stand as a can-
didate for such a position);

(c) Participate in party fundraising
or in handling party finances;

(d) Serve as a delegate, alternate, or
proxy to a party convention (though
you may attend such a convention); or

(e) Take an active part in conducting
or running a meeting, rally, fund-rais-
ing function, convention, or other

party gathering (though you may at-
tend such a gathering).

§ 683.44 Political use of official author-
ity or influence.

You must not use your official au-
thority or influence for political pur-
poses. Thus:

(a) You must not use your official po-
sition or authority to interfere with an
election or to affect the result of an
election.

(b) You must not solicit political
contributions from other Federal em-
ployees, allow your name to appear on
any fundraising appeal likely to be
sent to Federal employees, or authorize
anyone to solicit or receive political
contributions in a building where Fed-
eral employees work.

(c) You must not discriminate
against any other employee because of
his or her political opinions or affili-
ations. This is a ‘‘prohibited personnel
practice’’. See regulations of the Merit
Systems Protection Board at 5 CFR
1250.3(b)(3).

PART 684—RULES FOR CONSULT-
ANTS, BOARD MEMBERS, AND
OTHER ‘‘SPECIAL EMPLOYEES’’

Subpart A—General Rules for Consultants,
Board Members, and Other ‘‘Special
Employees’’

Sec.
684.10 ‘‘Special employees’’.
684.11 Summary of rules for ‘‘special em-

ployees’’.
684.12 Financial disclosure.
684.13 Political activity (Hatch Act).
684.14 Representing private interests before

the NSF or other Federal agencies.
684.15 Compensation.
684.16 Acts affecting your financial inter-

ests.
684.17 Inside information.
684.18 General standards of conduct for

‘‘special employees’’.

Subpart B—Special Rules of the National
Science Board for Board Members

684.20 Summary.
684.21 Participation in Board deliberations.
684.22 Negotiations with NSF staff.
684.23 Participation in proposals and

projects.
AUTHORITY: E.O. 11222 of May 8, 1965, 3

CFR, 1965 Supplement and Regulations of the
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Office of Personnel Management, 5 CFR
735.104.

SOURCE: 47 FR 32149, July 26, 1982, unless
otherwise noted.

Subpart A—General Rules for
Consultants, Board Members,
and Other ‘‘Special Employ-
ees’’

§ 684.10 ‘‘Special employees’’.

(a) Special employees. Any NSF con-
sultant, National Science Board mem-
ber, or other temporary or intermit-
tent employee (including a rehired an-
nuitant) who works or is expected to
work for the NSF 130 days a year or
less is a ‘‘special Government em-
ployee.’’ The rules in this subpart
apply to you only if you are such a
‘‘special employee’’. Other employees
should see parts 680 through 683 of the
NSF conflict-of-interests regulations.

(b) Days worked. If you have any un-
certainty about how many days you
work or are expected to work for the
NSF, consult an ethics counselor in the
Office of the General Counsel. There
are specific rules for counting the days,
and the rules that apply while you are
still employed differ somewhat from
those that apply afterward.

§ 684.11 Summary of rules for ‘‘special
employees’’.

(a) This section summarizes the prin-
cipal conflicts requirements that you
are expected to observe as an NSF
‘‘special employee’’. It references the
subsequent provisions of this subpart
in which these requirements are elabo-
rated. You are encouraged to read as
well §§ 680.10 and 680.12, which introduce
the NSF conflict-of-interests regula-
tions and explain their purposes. Mem-
bers of the National Science Board are
committed to observe, besides the re-
quirements summarized here, the spe-
cial rules of the Board for its members.
See subpart B, §§ 684.20 through 684.22.

(b) NSF work on proposals and awards
of others. (1) If you serve on a panel
that reviews proposals or otherwise
serve as a peer reviewer, you will be
given instructions designed to deal
with any conflict of interests you may
have.

(2) If you participate in action on
proposals and awards as a National
Science Board member, see § 684.21.

(3) If you should otherwise become
involved with the handling of a pro-
posal of other award-related applica-
tion you should follow the same rules
and procedures on conflicts or poten-
tial conflicts in handling proposals and
awards as regular NSF employees.
They are set out in part 681 of the NSF
conflicts regulations, §§ 681.20 through
681.26.

(c) Financial disclosure (§ 684.12). (1) If
you are compensated at a rate at or
above the lowest rate for a GS–16 regu-
lar employee and plan to work or actu-
ally do work more than sixty days in
any calendar year, you must file public
Financial Disclosure Reports.

(2) If you are not required to file pub-
lic Financial Disclosure Reports, you
must file a confidential Statement of
Financial Interests at the time of your
appointment (or reappointment).

(3) You may ask for forms if you need
them. Normally, however, they will be
provided to you automatically, with in-
structions.

(d) Political activity (Hatch Act)
(§ 684.13). The Hatch Act prohibits you
from being involved in an election
campaign or in political-party activity
on any day when you work for the Gov-
ernment.

(e) Representational restrictions and in-
volvement with proposals and awards
during and after NSF service (§ 684.14). (1)
You must never represent any private
party in dealings with any Federal offi-
cial on any proposal, project, or other
matter if you have been personally in-
volved with that matter at or for the
NSF.

(2) If you have been employed with
the NSF more than sixty days a year,
you must not represent anyone in deal-
ings with any NSF official during your
NSF service and for one year thereafter
on any proposal, project, or other mat-
ter involving specific parties.

General effect: These restrictions do not
preclude you from preparing a proposal
for your institution, from serving as
principal investigator under an NSF
proposal or award, from otherwise
working under an NSF award, or from
receiving compensation or expenses

VerDate 21-NOV-96 12:07 Nov 22, 1996 Jkt 167171 PO 00000 Frm 00248 Fmt 8010 Sfmt 8010 E:\CFR\167171.066 167171



249

National Science Foundation § 684.12

out of an NSF award. If you are a mem-
ber of the National Science Board,
however, see § 684.22.

(f) Compensation (§ 684.15). (1) While
you are an NSF ‘‘special employee’’
you must not seek or accept (except
from the Government) any compensa-
tion for services by you or anyone else
in relation to any matter involving
specific parties if you have been per-
sonally involved for the Government.

(2) If you have been employed with
the NSF for more than sixty days in
the last 365, you must not seek or ac-
cept (except from the Government) any
compensation for services by you or
anyone else in relation to any matter
involving specific parties that is pend-
ing in the NSF.

(g) Acts affecting your financial inter-
ests (§ 684.16). You must not be person-
ally involved as a Federal employee in
the handling of any proposal, award, or
other matter in which you, a member
of your immediate family, a business
partner, or an organization of which
you are or may become a part has a fi-
nancial interest. You will not violate
this restriction with respect to propos-
als and awards as long as you follow
the instructions provided in paragraph
(b) of this section.

(h) Use of inside information (§ 684.17).
If your work for the Government gives
you access to information not gen-
erally available to the public, you must
not use that information for your pri-
vate benefit or make it available for
the private benefit of any other person
or organization.

(i) Effect of simplified wording. The
wording of the requirements as pre-
sented in these regulations has been
simplified substantially from the word-
ing of underlying statutes and other
authorities, so that they will be easier
to understand. Your initial interpreta-
tion should be conservative. If in doubt
on the meaning of terms or otherwise
troubled, consult an ethics counselor in
the Office of the General Counsel.

(j) General standards of conduct. You
are also responsible for being familiar
with general standards of conduct de-
scribed in § 680.18 of this chapter and
for observing them.

§ 684.12 Financial disclosure.
(a) Unless you are required under

paragraph (b) of this section to file
public Financial Disclosure Reports,
you must file a confidential Statement
of Employment and Financial Interests
at the time of your appointment (and
of any reappointment). The Personnel
Office automatically supplies you with
the necessary forms, and you file the
Statement there.

(b) High-ranking ‘‘special employees’’
who work more than sixty days a year. If
you are compensated as a ‘‘special em-
ployee’’ at a rate at or above the low-
est rate for a GS–16 regular employee,
you are a ‘‘senior employee’’. Regular
senior employees are required to file
public Financial Disclosure Reports.
You are required to do so, however,
only if you plan to work or actually do
work more than sixty days in any cal-
endar year. Specifically:

(1) If at the time of your appointment
you are expected to serve more than
sixty days in any calendar year, you
must file such a Report then and again
within thirty days after your appoint-
ment ends.

(2) If you did not file at the time of
your appointment, but do in fact serve
more than sixty days in any calendar
year, you must file such a Report with-
in fifteen days of your sixty-first day of
work and again within thirty days
after your appointment ends.

(3) In either case, if you in fact serve
more than sixty days in any calendar
year, you must also file such a Report
before May 15 of the next year.
A person who is under consideration
for nomination to the National Science
Board may be asked to file a Financial
Disclosure Report with the White
House or the Senate through the Office
of Government Ethics as part of the
clearance process even if not expected
to serve more than sixty days a year.
Such a Report will not be made public
by the NSF.

(c) Filing of Financial Disclosure Re-
ports. If you are required to file Finan-
cial Disclosure Reports, the necessary
forms ordinarily will be sent to you
automatically, with instructions. You
should inquire, however, if you think
you may go over the sixty-day limit,
and you may ask for forms from the Of-
fice of the General Counsel whenever
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you need them. File your Reports with
an ethics counselor in the Office of the
General Counsel. The ethics counselors
will help with problems or questions
that arise in completing the forms. The
law also requires them to review your
Report after you file it. They may con-
tact you about any errors you make in
filling out the form and about any
questions that are raised by what you
report. The law requires them to make
each Report you file available to the
public within fifteen days after receiv-
ing it. A copy of any request for your
Report will be sent to you.

§ 684.13 Political activity (Hatch Act).

The Hatch Act and other laws re-
strict the involvement of Federal civil
service employees with partisan poli-
tics. The restrictions apply to you for
all of any day during which you work
for the Government. If you have any
plan or intention of being involved in
any election campaign or political-
party activity on any such day, consult
an ethics counselor in the Office of the
General Counsel before doing so. Mem-
bers of the National Science Board, as
Presidential appointees, are not sub-
ject to these rules. They are subject
only to a restriction on using official
authority or influence for political pur-
poses. Part 683, subpart D, §§ 683.40
through 683.44, cover the Hatch Act re-
strictions in greater detail.

§ 684.14 Representing private interests
before the NSF or other Federal
agencies.

(a) ‘‘Personal involvement’’ permanent
restriction. All NSF ‘‘special employ-
ees’’ are subject to the following basic
restriction:

You must never represent anyone in deal-
ings with any Federal official on any pro-
posal, project, or other matter involving spe-
cific parties if you have been personally in-
volved with that matter at or for the NSF.

(b) NSF restriction. If you have been
employed with the NSF more than
sixty days a year, you are subject to
one other restriction:

During your NSF service and for one year
thereafter you must not represent anyone in
dealings with any NSF official on any pro-
posal, project, or other matter involving spe-
cific parties.

Be careful: Violation of either of these
restrictions may also be a Federal
crime.

(c) Effect on involvement with proposals
and projects. These representational re-
strictions do not preclude you from
being involved as a researcher or edu-
cator with proposals submitted to the
NSF or other Government agencies or
with projects supported by the NSF or
by other Government agencies. They
may preclude you from being the one
to write, call, visit, or otherwise com-
municate with a Federal official about
a proposal or project.

(d) ‘‘Personally involved’’. You can be
‘‘personally involved’’ even though you
actually make none of the critical de-
cisions if you contribute to them by
recommendations, advice, approval, or
the like, but your involvement must
have been substantial. If you are a
member of the National Science Board,
you have definitely been ‘‘personally
involved’’ with a matter if you have
participated in any Board or Board-
committee action on the matter or
have taken part in a Board or commit-
tee discussion immediately preceding
such an action.

§ 684.15 Compensation.
(a) Compensation where you have been

involved for the Government. All ‘‘special
Government employees’’ are subject to
the following restriction:

While you are an NSF ‘‘special employee’’
you must not seek or accept (except from the
Government) any compensation for services
by you or anyone else in relation to any
matter involving specific parties if you have
been personally involved with that matter
for the Government.

(b) Compensation in relation to NSF
matters. If you have been employed
with the NSF for more than sixty days
in the last 365 and still are, you are
subject to one other restriction:

You must not seek or accept any com-
pensation for services by you or anyone else
in relation to any matter involving specific
parties that is pending in the NSF.

Be careful: Violation of either of these
rules may also be a Federal crime.

(c) NSF awards. You may, however,
perform work under an NSF award and
may receive compensation charged to
the award for the work.
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(d) ‘‘Personally involved’’. The term
personally involved has exactly the
same meaning here as in connection
with the representational restrictions
described in § 684.14. See § 684.14(d).

§ 684.16 Acts affecting your financial
interests.

(a) No acting as a Federal employee
where you have a financial interest. You
must not be personally involved as a
Federal employee in the handling of
any proposal, award, or other matter in
which you, a member of your imme-
diate family, or an organization of
which you are or may become a part
has a financial interest. BE CAREFUL:
violation of this rule may also be a
Federal crime.

(b) Proposals and awards. You will not
violate this restriction with respect to
proposals and awards as long as you
follow the instructions provided in
§ 684.11(b).

(c) ‘‘Personally involved’’. The term
personally involved has exactly the
same meaning here as in connection
with the representational restrictions
described in § 684.14. See § 684.14(d).

(d) ‘‘Matter’’. The word matter has a
somewhat broader meaning here than
the phrase ‘‘matter involving specific
parties’’ used in § 684.14. Broad policy
determinations that might affect your
home institution, but only in the same
manner as all similar institutions, are
not covered. If in doubt, consult an
ethics counselor in the Office of the
General Counsel. National Science
Board members should consult the
Chairman of the Board.

(e) Immediate family. Only your spouse
and minor children are considered
members of your ‘‘immediate family’’
under this rule.

(f) ‘‘Organization of which you are or
may become a part’’. You are a part of
an organization if you are an officer,
director, trustee, partner, or employee.
You ‘‘may become’’ a part of an organi-
zation if you are negotiating with it or
have an arrangement with it concern-
ing such a position.

(g) Waiver. This provision may be
waived where the financial interest in-
volved is so insubstantial that it is un-
likely to affect the integrity of your
services to the Government. If you
think such a waiver is called for, con-

sult an ethics counselor in the Office of
the General Counsel. The ethics coun-
selor will advise you and will make a
recommendation to the official who
would have to approve such a waiver.
National Science Board members
should consult with the Chairman of
the Board.

§ 684.17 Inside information.
(a) If your Government job gives you

access to information not generally
available to the public, you must not
use that information for your private
benefit or make it available for the pri-
vate benefit of any other person or or-
ganization.

(b) You must not receive anything of
monetary value for consulting, lectur-
ing, writing, or public discussion that
primarily concerns the responsibilities,
programs, or operations of the Founda-
tion or that draws significantly on offi-
cial information or ideas not generally
available to the public.

(c) The Director, the Deputy Direc-
tor, an assistant director, or (in the
case of Board members) the Chairman
of the National Science Board may
waive application of these rules and au-
thorize use of non-public information
in the public interest. Any such au-
thorization must be obtained in writ-
ing. Consult an ethics counselor in the
Office of the General Counsel. National
Science Board members should consult
with the Chairman.

§ 684.18 General standards of conduct
for ‘‘special employees’’.

(a) Use of Government employment for
private gain. You must not use your
Government employment for a purpose
that is (or gives the appearance of
being) motivated by desire for private
gain for yourself or anyone else, par-
ticularly anyone with whom you have
family, business, or financial ties.

(b) Use of Government employment for
extortion. You must not use your Gov-
ernment employment to coerce (or ap-
pear to coerce) anyone to provide fi-
nancial benefit to yourself of anyone
else, particularly anyone with whom
you have family, business, or financial
ties.

(c) Gifts and favors. On days when you
are working at or for the NSF or in
connection with NSF employment you
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must not seek or accept from anyone
who has business with the NSF any
gift, tip, loan, entertainment, or favor
for yourself or anyone else, particu-
larly anyone with whom you have fam-
ily, business, or financial ties. This
does not include promotional items of
trivial value or a modest meal offered
as a courtesy when there is no appar-
ent connection with NSF business.

(d) Misuse of Government property. You
must not use Government property or
services for your private benefit or for
the private benefit of others, except as
your public duties benefit particular
members of the public in intended
ways.

(e) Familiarity with statutory provi-
sions. You are legally responsible for
acquainting yourself with each statute
that relates to your ethical and other
conduct as an NSF and Federal em-
ployee. Principal among these are the
criminal statutes relating to bribery,
graft, and conflicts of interests con-
tained in 18 U.S.C. 201 through 209. The
aspects of those statutory provisions
that apply to you as an NSF ‘‘special
employee’’ are covered by these regula-
tions. These regulations also cover the
provisions of Executive Order 11222,
which prescribes standards of ethical
conduct for Government officers and
employees, and regulations of the Of-
fice of Personnel and Management that
implement both the statutory provi-
sions and the Executive Order. If you
follow the regulations, you should have
no trouble with any of those provi-
sions. The regulations do not cover a
number of other statutes that you
must obey as a Federal employee:

(1) The prohibition against lobbying
with appropriated funds (18 U.S.C.
1913).

(2) The prohibitions against dis-
loyalty and striking (5 U.S.C. 7311, 18
U.S.C. 1918).

(3) The prohibitions against disclo-
sure of classified information (18 U.S.C.
798, 50 U.S.C. 783) and disclosure of con-
fidential information (18 U.S.C. 1905).

(4) The provision on habitual use of
intoxicants to excess (5 U.S.C. 7352).

(5) The prohibition against misuse of
a Government vehicle (31 U.S.C.
638a(c)).

(6) The prohibition against misuse of
the franking privilege (18 U.S.C. 1719).

(7) The prohibition against use of de-
ceit in an examination or personnel ac-
tion in connection with Government
employment (18 U.S.C. 1917).

(8) The prohibition against fraud or
false statements in a Government mat-
ter (18 U.S.C. 1001).

(9) The prohibition against mutilat-
ing or destroying a public record (18
U.S.C. 2071).

(10) The prohibition against counter-
feiting and forging transportation re-
quests (18 U.S.C. 508).

(11) The prohibitions against embez-
zlement of Government money or prop-
erty (18 U.S.C. 641), failing to account
for public money (18 U.S.C. 643), and
embezzlement of the money or prop-
erty of an employee by reason of his
employment (18 U.S.C. 654).

(12) The prohibition against unau-
thorized use of documents relating to
claims from or by the Government (18
U.S.C. 285).

(13) The prohibition against an em-
ployee acting as the agent of a foreign
principal registered under the Foreign
Agents Registration Act (18 U.S.C. 219).

Subpart B—Special Rules of the
National Science Board for
Board Members

§ 684.20 Summary.

As a member of the National Science
Board you are covered by rules for
‘‘special employees’’ described in sub-
part A of this part 684. In addition,
Board deliberations raise a number of
conflicts issues in a unique context.
Moreover, Board members are highly
visible Presidential appointees who re-
tain private employment and other af-
filiations. Specifically, many of them
are active scientists whose work has
been supported by the NSF or other
Federal agencies. For these reasons the
Board has adopted the following spe-
cific conflict-of-interests rules for the
governance of its members. You should
also advise the Chairman of the Board
of any interest or affiliation you have
or propose to have that could create a
significant appearance of conflict of in-
terests in the work of the Board.
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§ 684.21 Participation in Board delib-
erations.

(a) Abstention. You must excuse your-
self from deliberations and votes of the
Board or any of its committees on any
action that would to your knowledge
affect:

(1) The interests of an institution
with which you, your spouse, a minor
child, a blood relative who lives with
you, or anyone who is legally your
partner has any of the affiliations list-
ed in paragraph (b) of this section, or

(2) The interests of an individual
with whom you, your spouse, a minor
child, a blood relative who lives with
you, or anyone who is legally your
partner has any of the relationships
listed in paragraph (c) of this action.

(b) Affiliations with affected institu-
tions. (1) Ownership of the institution’s
stocks, bonds, notes, or other evidences
of debt (other than through mutual
funds).

NOTE: Minor or indirect holdings may be
exempted; check with the Chairman.

(2) Current employment.
(3) Any formal or informal arrange-

ment for future employment.
(4) Current appointment as professor,

adjunct professor, visiting professor, or
the like.

(5) Governing board membership.
(6) Chairmanship of any committee

of the institution that has an interest
in the Board’s action.

(7) Any other office (not including or-
dinary membership in a professional
society or association).

(8) Current membership on a visiting
committee or similar body.

NOTE: Individual waivers of this provision
may be issued in appropriate circumstances;
contact the Chairman.

(9) Current enrollment as a student
in a department or school that has an
interest in the Board’s action.

(10) Any other affiliation with the in-
stitution that you think would destroy
your objectivity or be seen as doing so
by a reasonable person familiar with
the affiliation.

(c) Relationships with affected individ-
uals. (1) Blood or marriage relationship
with a principal investigator.

(2) Any other relationship, such as
close personal friendship, that you
think might tend to destroy your ob-

jectivity or be seen as doing so by a
reasonable person familiar with the re-
lationship.

§ 684.22 Negotiations with NSF staff.
During your term on the National

Science Board you must not represent
yourself or any other private party in
negotiations or other dealings with an
NSF official on any proposal, project,
or other matter.

[48 FR 52732, Nov. 22, 1983]

§ 684.23 Participation in proposals and
projects.

(a) General; substitute negotiator. You
may prepare a proposal for submission
to the NSF and may be principal inves-
tigator on the proposal and on any sub-
sequent award. The proposal should
also name a substitute negotiator to
represent the project and the institu-
tion in dealings with NSF officials
from which you would be restricted as
a member of the Board. If you were
principal investigator under an exist-
ing award before your appointment to
the Board, your institution will be
asked to name a substitute negotiator
for the same purpose before the ap-
pointment becomes official.

(b) Scientific and technical information.
You may respond to requests from a
program officer or another NSF official
for scientific and technical information
relating to an award or proposal, such
as might be needed to respond to re-
viewer comments. You must not, how-
ever, couple the information you sup-
ply with any attempt to influence ac-
tion on the proposal other than what
inheres in the provision of the informa-
tion itself. (If possible, have someone
else respond.)

(c) Compensation; reimbursement of ex-
penses. No NSF award made while you
are a member of the Board may be
charged for any compensation paid to
you. An award may be charged, how-
ever, for actual expenses you incur in
doing work supported by the award. If
you are already an investigator or con-
sultant under an NSF award when you
became a Board member, the award
may be charged for compensation to
you to the extent established before
your nomination.

[48 FR 52732, Nov. 22, 1983]
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PART 689—MISCONDUCT IN
SCIENCE AND ENGINEERING

Sec.
689.1 General policies and responsibilities.
689.2 Actions.
689.3 Role of awardee institutions.
689.4 Initial NSF handling of misconduct

matters.
689.5 Investigations.
689.6 Pending proposals and awards.
689.7 Interim administrative actions.
689.8 Dispositions.
689.9 Appeals.

AUTHORITY: Sec. 11(a), National Science
Foundation Act of 1950, as amended (42
U.S.C. 1870(a)).

SOURCE: 56 FR 22287, May 14, 1991, unless
otherwise noted.

§ 689.1 General policies and respon-
sibilities.

(a) Misconduct means
(1) Fabrication, falsification, plagia-

rism, or other serious deviation from
accepted practices in proposing, carry-
ing out, or reporting results from ac-
tivities funded by NSF; or

(2) Retaliation of any kind against a
person who reported or provided infor-
mation about suspected or alleged mis-
conduct and who has not acted in bad
faith.

(b) The NSF will take appropriate ac-
tion against individuals or institutions
upon a determination that misconduct
has occurred in proposing, carrying
out, or reporting results from activi-
ties funded by NSF. It may also take
interim action during an investigation.
Possible actions are described in § 689.2.

(c) NSF will find misconduct only
after careful inquiry and investigation
by an awardee institution, by another
Federal agency, or by NSF. An ‘‘in-
quiry’’ consists of preliminary informa-
tion-gathering and preliminary fact-
finding to determine whether an alle-
gation or apparent instance of mis-
conduct has substance. An investiga-
tion must be undertaken if the inquiry
determines the allegation or apparent
instance of misconduct has substance.
An ‘‘investigation’’ is a formal exam-
ination and evaluation of relevant
facts to determine whether misconduct
has taken place or, if misconduct has
already been confirmed, to assess its
extent and consequences or determine
appropriate action.

(d) Before NSF makes any final find-
ing of misconduct or takes any final
action on such a finding, NSF will nor-
mally afford the accused individual or
institution notice, a chance to provide
comments and rebuttal, and a chance
to appeal. In structuring procedures in
individual cases, NSF may take into
account procedures already followed by
other entities investigating the same
allegation of misconduct.

(e) Debarment or suspension for mis-
conduct will be imposed only after fur-
ther procedures described in applicable
debarment and suspension regulations,
as described in §§ 689.7 and 689.8, respec-
tively. Severe misconduct, as estab-
lished under these regulations, is an
independent cause for debarment or
suspension under the procedures estab-
lished by the debarment and suspen-
sion regulations.

(f) The Office of Inspector General
(OIG) oversees and coordinates NSF ac-
tivities related to misconduct, con-
ducts any NSF inquiries and investiga-
tions into suspected or alleged mis-
conduct, and except where otherwise
provided, speaks and acts for NSF with
affected individuals and institutions.

§ 689.2 Actions.

(a) Possible final actions listed below
for guidance range from minimal re-
strictions (Group I) to the most severe
and restrictive (Group II). They are not
exhaustive and do not include possible
criminal sanctions.

(1) Group I Actions.
(i) Send a letter of reprimand to the

individual or institution.
(ii) Require as a condition of an

award that for a specified period an in-
dividual, department, or institution ob-
tain special prior approval of particu-
lar activities from NSF.

(iii) Require for a specified period
that an institutional official other
than those guilty of misconduct certify
the accuracy of reports generated
under an award or provide assurance of
compliance with particular policies,
regulations, guidelines, or special
terms and conditions.

(2) Group II Actions.
(i) Restrict for a specified period des-

ignated activities or expenditures
under an active award.
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(ii) Require for a specified period spe-
cial reviews of all requests for funding
from an affected individual, depart-
ment, or institution to ensure that
steps have been taken to prevent rep-
etition of the misconduct.

(3) Group III Actions.
(i) Immediately suspend or terminate

an active award.
(ii) Debar or suspend an individual,

department, or institution from par-
ticipation in NSF programs for a speci-
fied period after further proceedings
under applicable regulations.

(iii) Prohibit participation of an indi-
vidual as an NSF reviewer, advisor, or
consultant for a specified period.

(b) In deciding what actions are ap-
propriate when misconduct is found,
NSF officials should consider:

(1) How serious the misconduct was;
(2) Whether it was deliberate or

merely careless;
(3) Whether it was an isolated event

or part of a pattern;
(4) Whether it is relevant only to cer-

tain funding requests or awards involv-
ing an institution or individual found
guilty of misconduct.

(c) Interim actions may include, but
are not limitd to:

(1) Totally or partially suspending an
existing award;

(2) Totally or partially suspending
eligibility for NSF awards in accord-
ance with debarment-and-suspension
regulations;

(3) Proscribing or restricting particu-
lar research activities, as, for example,
to protect human or animal subjects;

(4) Requiring special certifications,
assurances, or other, administrative
arrangements to ensure compliance
with applicable regulations or terms of
the award;

(5) Requiring more prior approvals by
NSF;

(6) Deferring funding action on con-
tinuing grant increments;

(7) Deferring a pending award;
(8) Restricting or suspending use of

individuals as NSF reviewers, advisors,
or consultants.

(d) For those cases governed by the
debarment and suspension regulations,
the standards of proof contained in
those regulations shall control. Other-
wise, NSF will take no final action
under this section without a finding of

misconduct supported by a preponder-
ance of the relevant evidence.

§ 689.3 Role of awardee institutions.
(a) Awardee institutions bear pri-

mary responsibility for prevention and
detection of misconduct. In most in-
stances, NSF will rely on awardee in-
stitutions to promptly;

(1) Initiate an inquiry into any sus-
pected or alleged misconduct;

(2) Conduct a subsequent investiga-
tion, if warranted; and

(3) Take action necessary to ensure
the integrity of research, the rights
and interests of research subjects and
the public, and the observance of legal
requirements or responsibilities.

(b) If an institution wishes NSF to
defer independent inquiry or investiga-
tion, NSF expects it to;

(1) Inform NSF immediately if an ini-
tial inquiry supports a formal inves-
tigation.

(2) Keep NSF informed during such
an investigation.

(3) Notify NSF even before deciding
to initiate an investigation or as re-
quired during an investigation

(i) If the seriousness of apparent mis-
conduct warrants;

(ii) If immediate health hazards are
involved;

(iii) If NSF’s resources, reputation,
or other interests need protecting;

(iv) If Federal action may be needed
to protect the interests of a subject of
the investigation or of others poten-
tially affected; or

(v) If the scientific community or the
public should be informed.

(4) Provide NSF with the final report
from any investigation.

(c) If an institution wishes NSF to
defer independent inquiry or investiga-
tion, it should complete any inquiry
and decide whether an investigation is
warranted within 90 days. It should
similarly complete any investigation
and reach a disposition within 180 days.
If completion of an inquiry or inves-
tigation is delayed, but the institution
wishes NSF deferral to continue, NSF
may require submission of periodic sta-
tus reports.

(d) Awardee institutions should
maintain and effectively communicate
to their staffs appropriate policies and
procedures relating to misconduct,
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which should indicate when NSF must
or should be notified.

§ 689.4 Initial NSF handling of mis-
conduct matters

(a) NSF staff who learn of alleged
misconduct will promptly and dis-
creetly inform OIG or refer informants
to OIG.

(b) To the extent possible the iden-
tify of informants who wish to remain
anonymous will be kept confidential.
To the extent allowed by law, docu-
ments and files maintained by NSF
during the course of an inquiry or in-
vestigation of misconduct will be
treated as investigative files exempt
from mandatory pubic disclosure upon
request under the Freedom of Informa-
tion Act.

(c) If alleged misconduct may involve
a crime, OIG will determine whether
any criminal investigation is already
pending or projected. If not, OIG will
determine whether the matter should
be referred to the Department of Jus-
tice.

(d) Otherwise OIG may:
(1) Inform the awardee institution of

the alleged misconduct and encourage
it to undertake an inquiry;

(2) Defer to inquiries or investiga-
tions of the awardee institution or of
another Federal agency;

(3) At any time proceed with its own
inquiry.

(e) If OIG proceeds with its own in-
quiry it will normally complete the in-
quiry no more than 60 days after initi-
ating it.

(f) On the basis of what it learns from
an inquiry and in consultation as ap-
propriate with other NSF offices, OIG
will decide whether a formal NSF in-
vestigation is warranted.

§ 689.5 Investigations
(a) When an awardee institution or

another Federal agency has promptly
initiated its own investigation, OIG
may defer an NSF inquiry or investiga-
tion until it receives the results of that
external investigation. If it does not
receive the results within 180 days, OIG
will ordinarily proceed with its own in-
vestigation.

(b) If OIG decides to initiate an NSF
investigation, it must give prompt
written notice to the individual or in-

stitutions to be investigated, unless
notice would prejudice the investiga-
tion or unless a criminal investigation
is underway or under active consider-
ation. if notice is delayed, it must be
given as soon as it will no longer preju-
dice the investigation or contravene re-
quirements of law or Federal law-en-
forcement policies.

(c) If a criminal investigation by the
Department of Justice, the Federal Bu-
reau of Investigation, or another Fed-
eral agency is underway or under ac-
tive consideration by these agencies or
the NSF, OIG will determine what in-
formation, if any, may be disclosed to
the subject of the investigation or to
other NSF employees.

(d) An NSF investigation may in-
clude:

(1) Review of award files, reports, and
other documents already readily avail-
able at NSF or in the public domain;

(2) Review of procedures or methods
and inspection of laboratory materials,
specimens, and records at awardee in-
stitutions;

(3) Interviews with parties or wit-
nesses;

(4) Review of any documents or other
evidence provided by or properly ob-
tainable from parties, witnesses, or
other sources;

(5) Cooperation with other Federal
agencies;

(6) Opportunity for the subject of the
investigation to be heard; and

(7) Full adjudicatory hearings or
other formal proceedings, as described
in appropriate regulations.

(e) NSF may invite outside consult-
ants or experts to participate in an
NSF investigation. They should be ap-
pointed in a manner that ensures the
official nature of their involvement
and provides them with legal protec-
tions available to federal employees.

(f) OIG will make every reasonable
effort to complete an NSF investiga-
tion and to report within 120 days after
initiating it. If OIG cannot report with-
in 120 days, it should submit to the
Deputy Director within 90 days an in-
terim report and an estimated schedule
for completion of the final report.

§ 689.6 Pending proposals and awards.
(a) Upon learning of alleged mis-

conduct OIG will identify potentially
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implicated awards or proposals and
when appropriate, will ensure that pro-
gram, grant, and contracting officers
handling them are informed (subject to
§ 689.5(c)).

(b) Neither a suspicion or allegation
of misconduct nor a pending inquiry or
investigation will normally delay re-
view of proposals. To avoid influencing
reviews, reviewers or panelists will not
be informed of allegations or of ongo-
ing inquiries or investigations. How-
ever, if allegations, inquiries, or inves-
tigations have been rumored or pub-
licized, the responsible Assistant Direc-
tor may, in consultation with OIG, ei-
ther defer review or inform reviewers
of the status of the matter.

[56 FR 22287, May 14, 1991, as amended at 59
FR 37438, July 22, 1994]

§ 689.7 Interim administrative actions.
(a) After an inquiry or during an ex-

ternal or NSF investigation the Deputy
Director may order that interim ac-
tions (as described in § 689.2(c)) be
taken to protect Federal resources or
to guard against continuation of any
suspected or alleged misconduct. Such
an order will normally be issued on rec-
ommendation from OIG and in con-
sultation with the Division of Con-
tracts, Policy, and Oversight or Divi-
sion of Grants and Agreements, the Of-
fice of the General Counsel, the respon-
sible Directorate, and other parts of
the Foundation as appropriate.

(b) When suspension is determined to
be appropriate, the case will be re-
ferred to the suspending official pursu-
ant to 45 CFR 620.410(a), and the sus-
pension procedures of 45 CFR part 620
will be followed, but the suspending of-
ficial (see § 620.105(t)) will be either the
Deputy Director or an official des-
ignated by the Deputy Director.

(c) Such interim actions may be
taken whenever information developed
during an investigation indicates a
need to do so. Any interim action will
be reviewed periodically during an in-
vestigation and modified as warranted.
An interested party may request a re-
view and modification of any interim
action.

(d) The Deputy Director will make
and OIG will retain a record of interim
actions taken and the reasons for tak-
ing them.

(e) Interim administrative actions
are not final agency actions subject to
appeal.

[56 FR 22287, May 14, 1991, as amended at 59
FR 37439, July 22, 1994]

§ 689.8 Dispositions.

(a) After receiving a report from an
external investigation by an awardee
institution or another Federal agency,
OIG will assess the accuracy and com-
pleteness of the report and whether the
investigating entity followed usual and
reasonable procedures. It will either
recommend adoption of the findings in
whole or in part or, normally within 30
days, initiate a new investigation.

(b) When any satisfactory external
investigation or an NSF investigation
fails to confirm alleged misconduct and
the Deputy Director concurs,

(1) OIG will noitfy the subject of the
investigation and, if appropriate, those
who reported the suspected or alleged
misconduct. This notification may in-
clude the investigation report.

(2) Any interim administrative re-
strictions that were imposed will be
lifted.

(c) When any satisfactory investiga-
tion confirms misconduct,

(1) In cases in which debarment is
considered by OIG to be an appropriate
disposition, the case will be referred to
the debarring official pursuant to 45
CFR 620.311, and the procedures of 45
CFR part 620 will be followed, but:

(i) The debarring official (see
§ 620.105(g)) will be either the Deputy
Director, or an official designated by
the Deputy Director.

(ii) Except in unusual circumstances,
the investigation report will be in-
cluded among the materials provided
to the subject of the investigation as
part of the notice of proposed debar-
ment (see § 620.312).

(iii) The notice of the debarring offi-
cial’s decision (see § 620.314(d)) will in-
clude instructions on how to pursue an
appeal to the Director.

(2) In all other cases,
(i) Except in unusual circumstances,

the investigation report will be pro-
vided by OIG to the subject of the in-
vestigation, who will be invited to sub-
mit comments or rebuttal. Comments
or rebuttal submitted within the period
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allowed, normally thirty days, will re-
ceive full consideration and may lead
to revision of the report or of a rec-
ommended disposition.

(ii) Normally within 45 days after
completing an NSF investigation or re-
ceiving the report from a satisfactory
external investigation, OIG will submit
to the Deputy Director the investiga-
tion report, any comments or rebuttal
from the subject of the investigation,
and a recommended disposition. The
recommended disposition will propose
any final actions to be taken by NSF.
Section 689.2 lists possible final actions
and considerations to be used in deter-
mining them.

(iii) The Deputy Director will review
the investigation report and OIG’s rec-
ommended disposition. Before issuing a
disposition the Deputy Director may
initiate further hearings or investiga-
tion. Normally within thirty days after
receiving OIG’s recommendations or
after completion of any further pro-
ceedings, the Deputy Director will send
the affected individual or institution a
written disposition, specifying actions
to be taken. The decision will include
instructions on how to pursue an ap-
peal to the Director.

§ 689.9 Appeals.

(a) An affected individual or institu-
tion may appeal to the Director in
writing within 30 days after receiving
the Deputy Director’s written decision.
The Deputy Director’s decision be-
comes a final administrative action if
it is not appealed within the 30 day pe-
riod.

(b) The Director may appoint an un-
involved NSF officer or employee to re-
view an appeal and make recommenda-
tions.

(c) The Director will inform the ap-
pellant of a final decision within 30
days after receiving the appeal. That
decision will be the final administra-
tive action of the Foundation. Findings
from completed investigations may be
shared with scientific review groups if
the information bears directly on an
investigator’s scientific integrity or if
necessary to provide an accurate ac-
count of relevant facts.

PART 690—PROTECTION OF
HUMAN SUBJECTS

Sec.
690.101 To what does this policy apply?
690.102 Definitions.
690.103 Assuring compliance with this pol-

icy—research conducted or supported by
any Federal Department or Agency.

690.104—690.106 [Reserved]
690.107 IRB Membership.
690.108 IRB functions and operations.
690.109 IRB review of research.
690.110 Expedited review procedures for cer-

tain kinds of research involving no more
than minimal risk, and for minor
changes in approved research.

690.111 Criteria for IRB approval of re-
search.

690.112 Review by institution.
690.113 Suspension or termination of IRB

approval of research.
690.114 Cooperative research.
690.115 IRB records.
690.116 General requirements for informed

consent.
690.117 Documentation of informed consent.
690.118 Applications and proposals lacking

definite plans for involvement of human
subjects.

690.119 Research undertaken without the in-
tention of involving human subjects.

690.120 Evaluation and disposition of appli-
cations and proposals for research to be
conducted or supported by a Federal De-
partment or Agency.

690.121 [Reserved]
690.122 Use of Federal funds.
690.123 Early termination of research sup-

port: Evaluation of applications and pro-
posals.

690.124 Conditions.

AUTHORITY: 5 U.S.C. 301; 42 U.S.C. 300v–1(b).

SOURCE: 56 FR 28012, 28022, June 18, 1991,
unless otherwise noted.

§ 690.101 To what does this policy
apply?

(a) Except as provided in paragraph
(b) of this section, this policy applies
to all research involving human sub-
jects conducted, supported or otherwise
subject to regulation by any federal de-
partment or agency which takes appro-
priate administrative action to make
the policy applicable to such research.
This includes research conducted by
federal civilian employees or military
personnel, except that each department
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or agency head may adopt such proce-
dural modifications as may be appro-
priate from an administrative stand-
point. It also includes research con-
ducted, supported, or otherwise subject
to regulation by the federal govern-
ment outside the United States.

(1) Research that is conducted or sup-
ported by a federal department or
agency, whether or not it is regulated
as defined in § 690.102(e), must comply
with all sections of this policy.

(2) Research that is neither con-
ducted nor supported by a federal de-
partment or agency but is subject to
regulation as defined in § 690.102(e)
must be reviewed and approved, in
compliance with § 690.101, § 690.102, and
§ 690.107 through § 690.117 of this policy,
by an institutional review board (IRB)
that operates in accordance with the
pertinent requirements of this policy.

(b) Unless otherwise required by de-
partment or agency heads, research ac-
tivities in which the only involvement
of human subjects will be in one or
more of the following categories are
exempt from this policy:

(1) Research conducted in established
or commonly accepted educational set-
tings, involving normal educational
practices, such as (i) research on regu-
lar and special education instructional
strategies, or (ii) research on the effec-
tiveness of or the comparison among
instructional techniques, curricula, or
classroom management methods.

(2) Research involving the use of edu-
cational tests (cognitive, diagnostic,
aptitude, achievement), survey proce-
dures, interview procedures or observa-
tion of public behavior, unless:

(i) Information obtained is recorded
in such a manner that human subjects
can be identified, directly or through
identifiers linked to the subjects; and
(ii) any disclosure of the human sub-
jects’ responses outside the research
could reasonably place the subjects at
risk of criminal or civil liability or be
damaging to the subjects’ financial
standing, employability, or reputation.

(3) Research involving the use of edu-
cational tests (cognitive, diagnostic,
aptitude, achievement), survey proce-
dures, interview procedures, or obser-
vation of public behavior that is not
exempt under paragraph (b)(2) of this
section, if:

(i) The human subjects are elected or
appointed public officials or candidates
for public office; or (ii) federal stat-
ute(s) require(s) without exception that
the confidentiality of the personally
identifiable information will be main-
tained throughout the research and
thereafter.

(4) Research, involving the collection
or study of existing data, documents,
records, pathological specimens, or di-
agnostic specimens, if these sources are
publicly available or if the information
is recorded by the investigator in such
a manner that subjects cannot be iden-
tified, directly or through identifiers
linked to the subjects.

(5) Research and demonstration
projects which are conducted by or sub-
ject to the approval of department or
agency heads, and which are designed
to study, evaluate, or otherwise exam-
ine:

(i) Public benefit or service pro-
grams; (ii) procedures for obtaining
benefits or services under those pro-
grams; (iii) possible changes in or al-
ternatives to those programs or proce-
dures; or (iv) possible changes in meth-
ods or levels of payment for benefits or
services under those programs.

(6) Taste and food quality evaluation
and consumer acceptance studies, (i) if
wholesome foods without additives are
consumed or (ii) if a food is consumed
that contains a food ingredient at or
below the level and for a use found to
be safe, or agricultural chemical or en-
vironmental contaminant at or below
the level found to be safe, by the Food
and Drug Administration or approved
by the Environmental Protection
Agency or the Food Safety and Inspec-
tion Service of the U.S. Department of
Agriculture.

(c) Department or agency heads re-
tain final judgment as to whether a
particular activity is covered by this
policy.

(d) Department or agency heads may
require that specific research activities
or classes of research activities con-
ducted, supported, or otherwise subject
to regulation by the department or
agency but not otherwise covered by
this policy, comply with some or all of
the requirements of this policy.
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1 Institutions with HHS-approved assur-
ances on file will abide by provisions of title
45 CFR part 46 subparts A–D. Some of the
other Departments and Agencies have incor-
porated all provisions of title 45 CFR part 46
into their policies and procedures as well.
However, the exemptions at 45 CFR 46.101(b)
do not apply to research involving prisoners,
fetuses, pregnant women, or human in vitro
fertilization, subparts B and C. The exemp-
tion at 45 CFR 46.101(b)(2), for research in-
volving survey or interview procedures or ob-
servation of public behavior, does not apply
to research with children, subpart D, except
for research involving observations of public
behavior when the investigator(s) do not par-
ticipate in the activities being observed.

(e) Compliance with this policy re-
quires compliance with pertinent fed-
eral laws or regulations which provide
additional protections for human sub-
jects.

(f) This policy does not affect any
state or local laws or regulations which
may otherwise be applicable and which
provide additional protections for
human subjects.

(g) This policy does not affect any
foreign laws or regulations which may
otherwise be applicable and which pro-
vide additional protections to human
subjects of research.

(h) When research covered by this
policy takes place in foreign countries,
procedures normally followed in the
foreign countries to protect human
subjects may differ from those set
forth in this policy. [An example is a
foreign institution which complies
with guidelines consistent with the
World Medical Assembly Declaration
(Declaration of Helsinki amended 1989)
issued either by sovereign states or by
an organization whose function for the
protection of human research subjects
is internationally recognized.] In these
circumstances, if a department or
agency head determines that the proce-
dures prescribed by the institution af-
ford protections that are at least
equivalent to those provided in this
policy, the department or agency head
may approve the substitution of the
foreign procedures in lieu of the proce-
dural requirements provided in this
policy. Except when otherwise required
by statute, Executive Order, or the de-
partment or agency head, notices of
these actions as they occur will be pub-
lished in the FEDERAL REGISTER or will
be otherwise published as provided in
department or agency procedures.

(i) Unless otherwise required by law,
department or agency heads may waive
the applicability of some or all of the
provisions of this policy to specific re-
search activities or classes of research
activities otherwise covered by this
policy. Except when otherwise required
by statute or Executive Order, the de-
partment or agency head shall forward
advance notices of these actions to the
Office for Protection from Research
Risks, Department of Health and
Human Services (HHS), and shall also
publish them in the FEDERAL REGISTER

or in such other manner as provided in
department or agency procedures.1

[56 FR 28012, 28022, June 18, 1991; 56 FR 29756,
June 28, 1991]

§ 690.102 Definitions.

(a) Department or agency head means
the head of any federal department or
agency and any other officer or em-
ployee of any department or agency to
whom authority has been delegated.

(b) Institution means any public or
private entity or agency (including fed-
eral, state, and other agencies).

(c) Legally authorized representative
means an individual or judicial or
other body authorized under applicable
law to consent on behalf of a prospec-
tive subject to the subject’s participa-
tion in the procedure(s) involved in the
research.

(d) Research means a systematic in-
vestigation, including research devel-
opment, testing and evaluation, de-
signed to develop or contribute to gen-
eralizable knowledge. Activities which
meet this definition constitute re-
search for purposes of this policy,
whether or not they are conducted or
supported under a program which is
considered research for other purposes.
For example, some demonstration and
service programs may include research
activities.

(e) Research subject to regulation, and
similar terms are intended to encom-
pass those research activities for which
a federal department or agency has
specific responsibility for regulating as
a research activity, (for example, In-
vestigational New Drug requirements
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administered by the Food and Drug Ad-
ministration). It does not include re-
search activities which are inciden-
tally regulated by a federal department
or agency solely as part of the depart-
ment’s or agency’s broader responsibil-
ity to regulate certain types of activi-
ties whether research or non-research
in nature (for example, Wage and Hour
requirements administered by the De-
partment of Labor).

(f) Human subject means a living indi-
vidual about whom an investigator
(whether professional or student) con-
ducting research obtains

(1) Data through intervention or
interaction with the individual, or

(2) Identifiable private information.
Intervention includes both physical pro-
cedures by which data are gathered (for
example, venipuncture) and manipula-
tions of the subject or the subject’s en-
vironment that are performed for re-
search purposes. Interaction includes
communication or interpersonal con-
tact between investigator and subject.
‘‘Private information’’ includes infor-
mation about behavior that occurs in a
context in which an individual can rea-
sonably expect that no observation or
recording is taking place, and informa-
tion which has been provided for spe-
cific purposes by an individual and
which the individual can reasonably
expect will not be made public (for ex-
ample, a medical record). Private infor-
mation must be individually identifi-
able (i.e., the identity of the subject is
or may readily be ascertained by the
investigator or associated with the in-
formation) in order for obtaining the
information to constitute research in-
volving human subjects.

(g) IRB means an institutional review
board established in accord with and
for the purposes expressed in this pol-
icy.

(h) IRB approval means the deter-
mination of the IRB that the research
has been reviewed and may be con-
ducted at an institution within the
constraints set forth by the IRB and by
other institutional and federal require-
ments.

(i) Minimal risk means that the prob-
ability and magnitude of harm or dis-
comfort anticipated in the research are
not greater in and of themselves than
those ordinarily encountered in daily

life or during the performance of rou-
tine physical or psychological exami-
nations or tests.

(j) Certification means the official no-
tification by the institution to the sup-
porting department or agency, in ac-
cordance with the requirements of this
policy, that a research project or activ-
ity involving human subjects has been
reviewed and approved by an IRB in ac-
cordance with an approved assurance.

§ 690.103 Assuring compliance with
this policy—research conducted or
supported by any Federal Depart-
ment or Agency.

(a) Each institution engaged in re-
search which is covered by this policy
and which is conducted or supported by
a federal department or agency shall
provide written assurance satisfactory
to the department or agency head that
it will comply with the requirements
set forth in this policy. In lieu of re-
quiring submission of an assurance, in-
dividual department or agency heads
shall accept the existence of a current
assurance, appropriate for the research
in question, on file with the Office for
Protection from Research Risks, HHS,
and approved for federalwide use by
that office. When the existence of an
HHS-approved assurance is accepted in
lieu of requiring submission of an as-
surance, reports (except certification)
required by this policy to be made to
department and agency heads shall
also be made to the Office for Protec-
tion from Research Risks, HHS.

(b) Departments and agencies will
conduct or support research covered by
this policy only if the institution has
an assurance approved as provided in
this section, and only if the institution
has certified to the department or
agency head that the research has been
reviewed and approved by an IRB pro-
vided for in the assurance, and will be
subject to continuing review by the
IRB. Assurances applicable to federally
supported or conducted research shall
at a minimum include:

(1) A statement of principles govern-
ing the institution in the discharge of
its responsibilities for protecting the
rights and welfare of human subjects of
research conducted at or sponsored by
the institution, regardless of whether
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the research is subject to federal regu-
lation. This may include an appro-
priate existing code, declaration, or
statement of ethical principles, or a
statement formulated by the institu-
tion itself. This requirement does not
preempt provisions of this policy appli-
cable to department- or agency-sup-
ported or regulated research and need
not be applicable to any research ex-
empted or waived under § 690.101 (b) or
(i).

(2) Designation of one or more IRBs
established in accordance with the re-
quirements of this policy, and for
which provisions are made for meeting
space and sufficient staff to support
the IRB’s review and recordkeeping du-
ties.

(3) A list of IRB members identified
by name; earned degrees; representa-
tive capacity; indications of experience
such as board certifications, licenses,
etc., sufficient to describe each mem-
ber’s chief anticipated contributions to
IRB deliberations; and any employ-
ment or other relationship between
each member and the institution; for
example: full-time employee, part-time
employee, member of governing panel
or board, stockholder, paid or unpaid
consultant. Changes in IRB member-
ship shall be reported to the depart-
ment or agency head, unless in accord
with § 690.103(a) of this policy, the ex-
istence of an HHS-approved assurance
is accepted. In this case, change in IRB
membership shall be reported to the
Office for Protection from Research
Risks, HHS.

(4) Written procedures which the IRB
will follow (i) for conducting its initial
and continuing review of research and
for reporting its findings and actions to
the investigator and the institution;
(ii) for determining which projects re-
quire review more often than annually
and which projects need verification
from sources other than the investiga-
tors that no material changes have oc-
curred since previous IRB review; and
(iii) for ensuring prompt reporting to
the IRB of proposed changes in a re-
search activity, and for ensuring that
such changes in approved research,
during the period for which IRB ap-
proval has already been given, may not
be initiated without IRB review and
approval except when necessary to

eliminate apparent immediate hazards
to the subject.

(5) Written procedures for ensuring
prompt reporting to the IRB, appro-
priate institutional officials, and the
department or agency head of (i) any
unanticipated problems involving risks
to subjects or others or any serious or
continuing noncompliance with this
policy or the requirements or deter-
minations of the IRB and (ii) any sus-
pension or termination of IRB ap-
proval.

(c) The assurance shall be executed
by an individual authorized to act for
the institution and to assume on behalf
of the institution the obligations im-
posed by this policy and shall be filed
in such form and manner as the depart-
ment or agency head prescribes.

(d) The department or agency head
will evaluate all assurances submitted
in accordance with this policy through
such officers and employees of the de-
partment or agency and such experts
or consultants engaged for this purpose
as the department or agency head de-
termines to be appropriate. The depart-
ment or agency head’s evaluation will
take into consideration the adequacy
of the proposed IRB in light of the an-
ticipated scope of the institution’s re-
search activities and the types of sub-
ject populations likely to be involved,
the appropriateness of the proposed ini-
tial and continuing review procedures
in light of the probable risks, and the
size and complexity of the institution.

(e) On the basis of this evaluation,
the department or agency head may
approve or disapprove the assurance, or
enter into negotiations to develop an
approvable one. The department or
agency head may limit the period dur-
ing which any particular approved as-
surance or class of approved assurances
shall remain effective or otherwise
condition or restrict approval.

(f) Certification is required when the
research is supported by a federal de-
partment or agency and not otherwise
exempted or waived under § 690.101 (b)
or (i). An institution with an approved
assurance shall certify that each appli-
cation or proposal for research covered
by the assurance and by § 690.103 of this
Policy has been reviewed and approved
by the IRB. Such certification must be
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submitted with the application or pro-
posal or by such later date as may be
prescribed by the department or agen-
cy to which the application or proposal
is submitted. Under no condition shall
research covered by § 690.103 of the Pol-
icy be supported prior to receipt of the
certification that the research has been
reviewed and approved by the IRB. In-
stitutions without an approved assur-
ance covering the research shall certify
within 30 days after receipt of a request
for such a certification from the de-
partment or agency, that the applica-
tion or proposal has been approved by
the IRB. If the certification is not sub-
mitted within these time limits, the
application or proposal may be re-
turned to the institution.

(Approved by the Office of Management and
Budget under control number 9999–0020)

[56 FR 28012, 28022, June 18, 1991; 56 FR 29756,
June 28, 1991]

§§ 690.104—690.106 [Reserved]

§ 690.107 IRB membership.

(a) Each IRB shall have at least five
members, with varying backgrounds to
promote complete and adequate review
of research activities commonly con-
ducted by the institution. The IRB
shall be sufficiently qualified through
the experience and expertise of its
members, and the diversity of the
members, including consideration of
race, gender, and cultural backgrounds
and sensitivity to such issues as com-
munity attitudes, to promote respect
for its advice and counsel in safeguard-
ing the rights and welfare of human
subjects. In addition to possessing the
professional competence necessary to
review specific research activities, the
IRB shall be able to ascertain the ac-
ceptability of proposed research in
terms of institutional commitments
and regulations, applicable law, and
standards of professional conduct and
practice. The IRB shall therefore in-
clude persons knowledgeable in these
areas. If an IRB regularly reviews re-
search that involves a vulnerable cat-
egory of subjects, such as children,
prisoners, pregnant women, or handi-
capped or mentally disabled persons,
consideration shall be given to the in-
clusion of one or more individuals who

are knowledgeable about and experi-
enced in working with these subjects.

(b) Every nondiscriminatory effort
will be made to ensure that no IRB
consists entirely of men or entirely of
women, including the institution’s con-
sideration of qualified persons of both
sexes, so long as no selection is made
to the IRB on the basis of gender. No
IRB may consist entirely of members
of one profession.

(c) Each IRB shall include at least
one member whose primary concerns
are in scientific areas and at least one
member whose primary concerns are in
nonscientific areas.

(d) Each IRB shall include at least
one member who is not otherwise affili-
ated with the institution and who is
not part of the immediate family of a
person who is affiliated with the insti-
tution.

(e) No IRB may have a member par-
ticipate in the IRB’s initial or continu-
ing review of any project in which the
member has a conflicting interest, ex-
cept to provide information requested
by the IRB.

(f) An IRB may, in its discretion, in-
vite individuals with competence in
special areas to assist in the review of
issues which require expertise beyond
or in addition to that available on the
IRB. These individuals may not vote
with the IRB.

§ 690.108 IRB functions and oper-
ations.

In order to fulfill the requirements of
this policy each IRB shall:

(a) Follow written procedures in the
same detail as described in
§ 690.103(b)(4) and, to the extent re-
quired by, § 690.103(b)(5).

(b) Except when an expedited review
procedure is used (see § 690.110), review
proposed research at convened meet-
ings at which a majority of the mem-
bers of the IRB are present, including
at least one member whose primary
concerns are in nonscientific areas. In
order for the research to be approved,
it shall receive the approval of a ma-
jority of those members present at the
meeting.
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§ 690.109 IRB Review of Research.
(a) An IRB shall review and have au-

thority to approve, require modifica-
tions in (to secure approval), or dis-
approve all research activities covered
by this policy.

(b) An IRB shall require that infor-
mation given to subjects as part of in-
formed consent is in accordance with
§ 690.116. The IRB may require that in-
formation, in addition to that specifi-
cally mentioned in § 690.116, be given to
the subjects when in the IRB’s judg-
ment the information would meaning-
fully add to the protection of the rights
and welfare of subjects.

(c) An IRB shall require documenta-
tion of informed consent or may waive
documentation in accordance with
§ 690.117.

(d) An IRB shall notify investigators
and the institution in writing of its de-
cision to approve or disapprove the pro-
posed research activity, or of modifica-
tions required to secure IRB approval
of the research activity. If the IRB de-
cides to disapprove a research activity,
it shall include in its written notifica-
tion a statement of the reasons for its
decision and give the investigator an
opportunity to respond in person or in
writing.

(e) An IRB shall conduct continuing
review of research covered by this pol-
icy at intervals appropriate to the de-
gree of risk, but not less than once per
year, and shall have authority to ob-
serve or have a third party observe the
consent process and the research.

(Approved by the Office of Management and
Budget under control number 9999–0020)

§ 690.110 Expedited review procedures
for certain kinds of research involv-
ing no more than minimal risk, and
for minor changes in approved re-
search.

(a) The Secretary, HHS, has estab-
lished, and published as a Notice in the
FEDERAL REGISTER, a list of categories
of research that may be reviewed by
the IRB through an expedited review
procedure. The list will be amended, as
appropriate after consultation with
other departments and agencies,
through periodic republication by the
Secretary, HHS, in the FEDERAL REG-
ISTER. A copy of the list is available
from the Office for Protection from Re-

search Risks, National Institutes of
Health, HHS, Bethesda, Maryland
20892.

(b) An IRB may use the expedited re-
view procedure to review either or both
of the following:

(1) Some or all of the research ap-
pearing on the list and found by the re-
viewer(s) to involve no more than mini-
mal risk,

(2) Minor changes in previously ap-
proved research during the period (of
one year or less) for which approval is
authorized.

Under an expedited review procedure,
the review may be carried out by the
IRB chairperson or by one or more ex-
perienced reviewers designated by the
chairperson from among members of
the IRB. In reviewing the research, the
reviewers may exercise all of the au-
thorities of the IRB except that the re-
viewers may not disapprove the re-
search. A research activity may be dis-
approved only after review in accord-
ance with the non-expedited procedure
set forth in § 690.108(b).

(c) Each IRB which uses an expedited
review procedure shall adopt a method
for keeping all members advised of re-
search proposals which have been ap-
proved under the procedure.

(d) The department or agency head
may restrict, suspend, terminate, or
choose not to authorize an institu-
tion’s or IRB’s use of the expedited re-
view procedure.

§ 690.111 Criteria for IRB approval of
research.

(a) In order to approve research cov-
ered by this policy the IRB shall deter-
mine that all of the following require-
ments are satisfied:

(1) Risks to subjects are minimized:
(i) By using procedures which are con-
sistent with sound research design and
which do not unnecessarily expose sub-
jects to risk, and (ii) whenever appro-
priate, by using procedures already
being performed on the subjects for di-
agnostic or treatment purposes.

(2) Risks to subjects are reasonable
in relation to anticipated benefits, if
any, to subjects, and the importance of
the knowledge that may reasonably be
expected to result. In evaluating risks
and benefits, the IRB should consider
only those risks and benefits that may
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result from the research (as distin-
guished from risks and benefits of
therapies subjects would receive even if
not participating in the research). The
IRB should not consider possible long-
range effects of applying knowledge
gained in the research (for example,
the possible effects of the research on
public policy) as among those research
risks that fall within the purview of its
responsibility.

(3) Selection of subjects is equitable.
In making this assessment the IRB
should take into account the purposes
of the research and the setting in
which the research will be conducted
and should be particularly cognizant of
the special problems of research in-
volving vulnerable populations, such as
children, prisoners, pregnant women,
mentally disabled persons, or economi-
cally or educationally disadvantaged
persons.

(4) Informed consent will be sought
from each prospective subject or the
subject’s legally authorized representa-
tive, in accordance with, and to the ex-
tent required by § 690.116.

(5) Informed consent will be appro-
priately documented, in accordance
with, and to the extent required by
§ 690.117.

(6) When appropriate, the research
plan makes adequate provision for
monitoring the data collected to en-
sure the safety of subjects.

(7) When appropriate, there are ade-
quate provisions to protect the privacy
of subjects and to maintain the con-
fidentiality of data.

(b) When some or all of the subjects
are likely to be vulnerable to coercion
or undue influence, such as children,
prisoners, pregnant women, mentally
disabled persons, or economically or
educationally disadvantaged persons,
additional safeguards have been in-
cluded in the study to protect the
rights and welfare of these subjects.

§ 690.112 Review by institution.

Research covered by this policy that
has been approved by an IRB may be
subject to further appropriate review
and approval or disapproval by officials
of the institution. However, those offi-
cials may not approve the research if it
has not been approved by an IRB.

§ 690.113 Suspension or termination of
IRB approval of research.

An IRB shall have authority to sus-
pend or terminate approval of research
that is not being conducted in accord-
ance with the IRB’s requirements or
that has been associated with unex-
pected serious harm to subjects. Any
suspension or termination of approval
shall include a statement of the rea-
sons for the IRB’s action and shall be
reported promptly to the investigator,
appropriate institutional officials, and
the department or agency head.

(Approved by the Office of Management and
Budget under control number 9999–0020)

§ 690.114 Cooperative research.
Cooperative research projects are

those projects covered by this policy
which involve more than one institu-
tion. In the conduct of cooperative re-
search projects, each institution is re-
sponsible for safeguarding the rights
and welfare of human subjects and for
complying with this policy. With the
approval of the department or agency
head, an institution participating in a
cooperative project may enter into a
joint review arrangement, rely upon
the review of another qualified IRB, or
make similar arrangements for avoid-
ing duplication of effort.

§ 690.115 IRB records.
(a) An institution, or when appro-

priate an IRB, shall prepare and main-
tain adequate documentation of IRB
activities, including the following:

(1) Copies of all research proposals re-
viewed, scientific evaluations, if any,
that accompany the proposals, ap-
proved sample consent documents,
progress reports submitted by inves-
tigators, and reports of injuries to sub-
jects.

(2) Minutes of IRB meetings which
shall be in sufficient detail to show at-
tendance at the meetings; actions
taken by the IRB; the vote on these ac-
tions including the number of members
voting for, against, and abstaining; the
basis for requiring changes in or dis-
approving research; and a written sum-
mary of the discussion of controverted
issues and their resolution.

(3) Records of continuing review ac-
tivities.
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(4) Copies of all correspondence be-
tween the IRB and the investigators.

(5) A list of IRB members in the same
detail as described is § 690.103(b)(3).

(6) Written procedures for the IRB in
the same detail as described in
§ 690.103(b)(4) and § 690.103(b)(5).

(7) Statements of significant new
findings provided to subjects, as re-
quired by § 690.116(b)(5).

(b) The records required by this pol-
icy shall be retained for at least 3
years, and records relating to research
which is conducted shall be retained
for at least 3 years after completion of
the research. All records shall be acces-
sible for inspection and copying by au-
thorized representatives of the depart-
ment or agency at reasonable times
and in a reasonable manner.

(Approved by the Office of Management and
Budget under control number 9999–0020)

§ 690.116 General requirements for in-
formed consent.

Except as provided elsewhere in this
policy, no investigator may involve a
human being as a subject in research
covered by this policy unless the inves-
tigator has obtained the legally effec-
tive informed consent of the subject or
the subject’s legally authorized rep-
resentative. An investigator shall seek
such consent only under circumstances
that provide the prospective subject or
the representative sufficient oppor-
tunity to consider whether or not to
participate and that minimize the pos-
sibility of coercion or undue influence.
The information that is given to the
subject or the representative shall be
in language understandable to the sub-
ject or the representative. No informed
consent, whether oral or written, may
include any exculpatory language
through which the subject or the rep-
resentative is made to waive or appear
to waive any of the subject’s legal
rights, or releases or appears to release
the investigator, the sponsor, the insti-
tution or its agents from liability for
negligence.

(a) Basic elements of informed con-
sent. Except as provided in paragraph
(c) or (d) of this section, in seeking in-
formed consent the following informa-
tion shall be provided to each subject:

(1) A statement that the study in-
volves research, an explanation of the

purposes of the research and the ex-
pected duration of the subject’s partici-
pation, a description of the procedures
to be followed, and identification of
any procedures which are experi-
mental;

(2) A description of any reasonably
foreseeable risks or discomforts to the
subject;

(3) A description of any benefits to
the subject or to others which may rea-
sonably be expected from the research;

(4) A disclosure of appropriate alter-
native procedures or courses of treat-
ment, if any, that might be advan-
tageous to the subject;

(5) A statement describing the ex-
tent, if any, to which confidentiality of
records identifying the subject will be
maintained;

(6) For research involving more than
minimal risk, an explanation as to
whether any compensation and an ex-
planation as to whether any medical
treatments are available if injury oc-
curs and, if so, what they consist of, or
where further information may be ob-
tained;

(7) An explanation of whom to con-
tact for answers to pertinent questions
about the research and research sub-
jects’ rights, and whom to contact in
the event of a research-related injury
to the subject; and

(8) A statement that participation is
voluntary, refusal to participate will
involve no penalty or loss of benefits to
which the subject is otherwise entitled,
and the subject may discontinue par-
ticipation at any time without penalty
or loss of benefits to which the subject
is otherwise entitled.

(b) Additional elements of informed
consent. When appropriate, one or
more of the following elements of in-
formation shall also be provided to
each subject:

(1) A statement that the particular
treatment or procedure may involve
risks to the subject (or to the embryo
or fetus, if the subject is or may be-
come pregnant) which are currently
unforeseeable;

(2) Anticipated circumstances under
which the subject’s participation may
be terminated by the investigator
without regard to the subject’s con-
sent;
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(3) Any additional costs to the sub-
ject that may result from participation
in the research;

(4) The consequences of a subject’s
decision to withdraw from the research
and procedures for orderly termination
of participation by the subject;

(5) A statement that significant new
findings developed during the course of
the research which may relate to the
subject’s willingness to continue par-
ticipation will be provided to the sub-
ject; and

(6) The approximate number of sub-
jects involved in the study.

(c) An IRB may approve a consent
procedure which does not include, or
which alters, some or all of the ele-
ments of informed consent set forth
above, or waive the requirement to ob-
tain informed consent provided the IRB
finds and documents that:

(1) The research or demonstration
project is to be conducted by or subject
to the approval of state or local gov-
ernment officials and is designed to
study, evaluate, or otherwise examine:
(i) Public benefit of service programs;
(ii) procedures for obtaining benefits or
services under those programs; (iii)
possible changes in or alternatives to
those programs or procedures; or (iv)
possible changes in methods or levels
of payment for benefits or services
under those programs; and

(2) The research could not practica-
bly be carried out without the waiver
or alteration.

(d) An IRB may approve a consent
procedure which does not include, or
which alters, some or all of the ele-
ments of informed consent set forth in
this section, or waive the requirements
to obtain informed consent provided
the IRB finds and documents that:

(1) The research involves no more
than minimal risk to the subjects;

(2) The waiver or alteration will not
adversely affect the rights and welfare
of the subjects;

(3) The research could not practica-
bly be carried out without the waiver
or alteration; and

(4) Whenever appropriate, the sub-
jects will be provided with additional
pertinent information after participa-
tion.

(e) The informed consent require-
ments in this policy are not intended

to preempt any applicable federal,
state, or local laws which require addi-
tional information to be disclosed in
order for informed consent to be le-
gally effective.

(f) Nothing in this policy is intended
to limit the authority of a physician to
provide emergency medical care, to the
extent the physician is permitted to do
so under applicable federal, state, or
local law.

(Approved by the Office of Management and
Budget under control number 9999–0020)

§ 690.117 Documentation of informed
consent.

(a) Except as provided in paragraph
(c) of this section, informed consent
shall be documented by the use of a
written consent form approved by the
IRB and signed by the subject or the
subject’s legally authorized representa-
tive. A copy shall be given to the per-
son signing the form.

(b) Except as provided in paragraph
(c) of this section, the consent form
may be either of the following:

(1) A written consent document that
embodies the elements of informed
consent required by § 690.116. This form
may be read to the subject or the sub-
ject’s legally authorized representa-
tive, but in any event, the investigator
shall give either the subject or the rep-
resentative adequate opportunity to
read it before it is signed; or

(2) A short form written consent doc-
ument stating that the elements of in-
formed consent required by § 690.116
have been presented orally to the sub-
ject or the subject’s legally authorized
representative. When this method is
used, there shall be a witness to the
oral presentation. Also, the IRB shall
approve a written summary of what is
to be said to the subject or the rep-
resentative. Only the short form itself
is to be signed by the subject or the
representative. However, the witness
shall sign both the short form and a
copy of the summary, and the person
actually obtaining consent shall sign a
copy of the summary. A copy of the
summary shall be given to the subject
or the representative, in addition to a
copy of the short form.

(c) An IRB may waive the require-
ment for the investigator to obtain a
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signed consent form for some or all
subjects if it finds either:

(1) That the only record linking the
subject and the research would be the
consent document and the principal
risk would be potential harm resulting
from a breach of confidentiality. Each
subject will be asked whether the sub-
ject wants documentation linking the
subject with the research, and the sub-
ject’s wishes will govern; or

(2) That the research presents no
more than minimal risk of harm to
subjects and involves no procedures for
which written consent is normally re-
quired outside of the research context.

In cases in which the documentation
requirement is waived, the IRB may re-
quire the investigator to provide sub-
jects with a written statement regard-
ing the research.

(Approved by the Office of Management and
Budget under control number 9999–0020)

§ 690.118 Applications and proposals
lacking definite plans for involve-
ment of human subjects.

Certain types of applications for
grants, cooperative agreements, or con-
tracts are submitted to departments or
agencies with the knowledge that sub-
jects may be involved within the period
of support, but definite plans would not
normally be set forth in the applica-
tion or proposal. These include activi-
ties such as institutional type grants
when selection of specific projects is
the institution’s responsibility; re-
search training grants in which the ac-
tivities involving subjects remain to be
selected; and projects in which human
subjects’ involvement will depend upon
completion of instruments, prior ani-
mal studies, or purification of com-
pounds. These applications need not be
reviewed by an IRB before an award
may be made. However, except for re-
search exempted or waived under
§ 690.101 (b) or (i), no human subjects
may be involved in any project sup-
ported by these awards until the
project has been reviewed and approved
by the IRB, as provided in this policy,
and certification submitted, by the in-
stitution, to the department or agency.

§ 690.119 Research undertaken with-
out the intention of involving
human subjects.

In the event research is undertaken
without the intention of involving
human subjects, but it is later pro-
posed to involve human subjects in the
research, the research shall first be re-
viewed and approved by an IRB, as pro-
vided in this policy, a certification sub-
mitted, by the institution, to the de-
partment or agency, and final approval
given to the proposed change by the de-
partment or agency.

§ 690.120 Evaluation and disposition of
applications and proposals for re-
search to be conducted or sup-
ported by a Federal Department or
Agency.

The department or agency head will
evaluate all applications and proposals
involving human subjects submitted to
the department or agency through such
officers and employees of the depart-
ment or agency and such experts and
consultants as the department or agen-
cy head determines to be appropriate.
This evaluation will take into consid-
eration the risks to the subjects, the
adequacy of protection against these
risks, the potential benefits of the re-
search to the subjects and others, and
the importance of the knowledge
gained or to be gained.

(b) On the basis of this evaluation,
the department or agency head may
approve or disapprove the application
or proposal, or enter into negotiations
to develop an approvable one.

§ 690.121 [Reserved]

§ 690.122 Use of Federal funds.
Federal funds administered by a de-

partment or agency may not be ex-
pended for research involving human
subjects unless the requirements of
this policy have been satisfied.

§ 690.123 Early termination of re-
search support: Evaluation of appli-
cations and proposals.

(a) The department or agency head
may require that department or agency
support for any project be terminated
or suspended in the manner prescribed
in applicable program requirements,
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when the department or agency head
finds an institution has materially
failed to comply with the terms of this
policy.

(b) In making decisions about sup-
porting or approving applications or
proposals covered by this policy the de-
partment or agency head may take
into account, in addition to all other
eligibility requirements and program
criteria, factors such as whether the
applicant has been subject to a termi-
nation or suspension under paragarph
(a) of this section and whether the ap-
plicant or the person or persons who
would direct or has have directed the
scientific and technical aspects of an

activity has have, in the judgment of
the department or agency head, mate-
rially failed to discharge responsibility
for the protection of the rights and
welfare of human subjects (whether or
not the research was subject to federal
regulation).

§ 690.124 Conditions.
With respect to any research project

or any class of research projects the de-
partment or agency head may impose
additional conditions prior to or at the
time of approval when in the judgment
of the department or agency head addi-
tional conditions are necessary for the
protection of human subjects.
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Subpart A—Organizations and
Functions

§ 701.1 Establishment.
The United States Commission on

Civil Rights (hereinafter referred to as
the ‘‘Commission’’) is a bipartisan
agency of the executive branch of the
Government. The predecessor agency
to the present Commission was estab-
lished by the Civil Rights Act of 1957,
71 Stat. 634. This Act was amended by
the Civil Rights Act of 1960, 74 Stat. 86;
the Civil Rights Act of 1964, 78 Stat.
241; by 81 Stat. 582 (1967); by 84 Stat.
1356 (1970); by 86 Stat. 813 (1972); and by
the Civil Rights Act of 1978, 92 Stat.
1067. The present Commission was es-
tablished by the United States Com-
mission on Civil Rights Act of 1983, 97
Stat. 1301. The statutes are codified in
42 U.S.C. 1975 through 1975f. (Herein-
after, the 1983 Act will be referred to as
‘‘the Act.’’)

§ 701.2 Responsibilities.
(a) The Commission’s authority

under section 5 of the Act may be sum-
marized as follows:

(1) To investigate allegations in writ-
ing under oath or affirmation that cer-
tain citizens of the United States are
being deprived of their right to vote
and have that vote counted by reason
of color, race, religion, sex, age, handi-
cap, or national origin;

(2) To study and collect information
concerning legal developments con-
stituting discrimination or a denial of

equal protection of the laws under the
Constitution because of race, color, re-
ligion, sex, age, handicap or national
origin or in the administration of jus-
tice;

(3) To appraise the laws and policies
of the Federal Government with re-
spect to discrimination or denials of
equal protection of the laws under the
Constitution because of race, color, re-
ligion, sex, age, handicap, or national
origin or in the administration of jus-
tice;

(4) To serve as a national clearing-
house for information in respect to dis-
crimination or denials of equal protec-
tion of the laws because of race, color,
religion, sex, age, handicap, or national
origin;

(5) To investigate sworn allegations
that citizens are being accorded or de-
nied the right to vote in Federal elec-
tions as a result of patterns or prac-
tices of fraud or discrimination;

(6) To appraise the laws and policies
of the Federal Government with re-
spect to denials of equal protection of
the laws under the Constitution involv-
ing Americans who are of eastern and
southern European ethnic groups and
report its findings to the Congress.

(b) Under section 5(c) of the Act, the
Commission is required to submit re-
ports to the President and to the Con-
gress at such times as the Commission,
the Congress or the President shall
deem desirable.

(c) In fulfilling these responsibilities
the Commission is authorized by the
Act to hold hearings and to issue sub-
penas for the production of documents
and the attendance of witnesses; to
consult with governors, attorneys gen-
eral, other representatives of State and
local governments, and private organi-
zations; and is required to establish an
advisory committee in each State. The
Act also provides that all Federal agen-
cies shall cooperate fully with the
Commission so that it may effectively
carry out its functions and duties.

Subpart B—Organization
Statement

§ 701.10 Membership of the Commis-
sion.

(a) The Commission is composed of
eight members, not more than four of
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whom may be of the same political
party. Four members are appointed by
the President: Two members are ap-
pointed by the President pro tempore
of the Senate and two members are ap-
pointed by the Speaker of the House of
Representatives.

(b) The Chairman and Vice Chairman
of the Commission are designated by
the President with the concurrence of a
majority of the Commission’s mem-
bers. The Vice Chairman acts as Chair-
man in the absence or disability of the
Chairman or in the event of a vacancy
in that office.

(c) No vacancy in the Commission af-
fects its powers and any vacancy is
filled in the same manner and is sub-
ject to the same limitations with re-
spect to party affiliations as previous
appointments.

(d) Five members of the Commission
constitute a quorum.

§ 701.11 Commission meetings—duties
of the Chairman.

(a) At a meeting of the Commission
in each calendar year, the Commission
shall, by vote of the majority, adopt a
schedule of Commission meetings for
the following calendar year.

(b) In addition to the regularly sched-
uled meetings, it is the responsibility
of the Chairman to call the Commis-
sion to meet in a special open meeting
at such time and place as he or she
shall deem appropriate; provided how-
ever, that upon the motion of a mem-
ber, and a favorable vote by a majority
of Commission members, a special
meeting of the Commission may be
held in the absence of a call by the
Chairman.

(c) The Chairman, after consulting
with the Staff Director, shall establish
the agenda for each meeting; provided
however, that at the meeting of the
Commission such agenda may be modi-
fied by the addition or deletion of spe-
cific items pursuant to the motion of a
member and a favorable vote by a ma-
jority of the members.

(d) In the event that after consulting
with the members of the Commission
and consideration of the views of the
members, the Chairman determines
that there are insufficient substantive
items on a proposed meeting agenda to
warrant holding a scheduled meeting,

the Chairman may cancel such meet-
ing.

§ 701.12 Staff Director.

A Staff Director for the Commission
is appointed by the President with the
concurrence of a majority of the Com-
missioners. The Staff Director is the
Chief Executive Officer of the agency.

§ 701.13 Staff organization and func-
tions.

The Commission staff organization
and function are as follows:

(a) Office of the Staff Director. Under
the direction of the Staff Director, this
Office defines and disseminates to
staff, policies established by the Com-
missioners; develops program plans for
presentation to the Commissioners;
evaluates program results; supervises
and coordinates the work of other
agency offices; manages the adminis-
trative affairs of the agency and con-
ducts agency liaison with the Execu-
tive Office of the President, the Con-
gress and other Federal agencies.

(b) Office of the Deputy Staff Director.
Under the direction of the Deputy Staff
Director, this Office is responsible for
the day-to-day administration of the
agency; evaluation of quantity and
quality of program efforts; personnel
administration and the supervision of
Office Directors who do not report di-
rectly to the Staff Director. Units re-
porting directly to the Office of Deputy
Staff Director are:

(1) Equal Employment Opportunity
Unit. Under the direction of the Equal
Employment Opportunity Officer, this
Unit is responsible for the conduct of
the agency’s inhouse Equal Employ-
ment Opportunity Program.

(2) Solicitor’s Office. Under the direc-
tion of the Solicitor, this Office is re-
sponsible for administrative law mat-
ters, including contracts, openness in
government and government ethics,
and the legal aspects of personnel, and
labor relations issues.

(3) Planning and Coordination Unit.
Under its Director, this unit is respon-
sible for: coordinating the presentation
of project proposals and coordinating
the assignment of resources to ap-
proved projects: developing goals and
priorities for projects and evaluating
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their implementation and coordinating
periodic program reports.

(c) Office of the General Counsel.
Under the direction of the General
Counsel, who reports directly to the
Staff Director, this Office serves as
legal counsel to the Commissioners and
to the agency; plans and conducts hear-
ings and consultations for the Commis-
sion; conducts legal studies; prepares
reports of legal studies and hearings;
drafts or review proposals for legisla-
tive and executive action and reviews
all agency publications and congres-
sional testimony for legal sufficiency.

(d) Office of Program and Policy. Under
the direction of an Assistant Staff Di-
rector, who reports directly to the
Staff Director, this Office is respon-
sible for the development of concepts
for programs, projects and policies di-
rected toward the achievement of Com-
mission goals; program management
and the preparation of the publication
New Perspectives.

(e) Office of Management. Under the
direction of an Assistant Staff Direc-
tor, this Office is responsible for all ad-
ministrative, management and facilita-
tive services necessary for the efficient
operation of the agency, including fi-
nancial management, personnel, publi-
cations and the National Clearing
House Library.

(f) Office of Federal Civil Rights Eval-
uation. Under the direction of an As-
sistant Staff Director, this Office is re-
sponsible for: monitoring, evaluating
and reporting on the civil rights en-
forcement effort of the Federal Govern-
ment; preparing documents which ar-
ticulate the Commission’s views and
concerns regarding Federal civil rights
to Federal agencies having appropriate
jurisdiction.

(g) Office of Research. Under the di-
rection of an Assistant Staff Director,
this Office is responsible for: conduct-
ing or stimulating studies to advance
basic knowledge of the extent, causes
and consequences of civil rights deni-
als; preparing monographs dealing with
subjects which are current national
civil rights issues; monitoring, plan-
ning and conducting consultations on
the civil rights implications of Federal
programs and policies and current civil
rights issues.

(h) Office of Congressional and Public
Affairs. Under the direction of an As-
sistant Staff Director, this Office is re-
sponsible for liaison with the news
media and the preparation of periodical
publications on civil rights issues; liai-
son with committees and members of
Congress, monitoring legislative ac-
tivities relating to civil rights and pre-
paring testimony for presentation be-
fore committees of Congress when such
testimony has been requested by a
committee; planning and managing
conferences at which the Commission
receives information regarding civil
rights issues; establishing and main-
taining liaison with government and
private civil rights agencies; represent-
ing the Commission at government and
private organization conferences and
conventions; managing the Commis-
sions consumer affairs program.

(i) Office of Regional Programs. Under
the direction of an Assistant Staff Di-
rector, this Office is responsible for:
Directing and coordinating the pro-
grams and work of the regional offices
and State Advisory Committees to the
Commission on Civil Rights and main-
taining liaison between the regional of-
fices and the various headquarters of-
fices of the Commission.

(j) Regional Offices. The addresses of
the Regional Offices of the Commission
and the States which they serve are:

Region I: New England Regional Office, 55
Summer Street, Eighth Floor, Boston,
Massachusetts 02110, (617) 223–4671

Connecticut, Maine, Massachusetts, New
Hampshire, Rhode Island, and Vermont

Region II: Eastern Regional Office, Jacob K.
Javits Building, 26 Federal Plaza, Room
1639, New York, NY 10278, (212) 264–0400

New Jersey and New York

Region III: Mid-Atlantic Regional Office,
2120 L Street NW., Room 510, Washing-
ton, DC 20037, (202) 254–67177

Delaware, District of Columbia, Maryland,
Pennsylvania, Virginia, and West Vir-
ginia

Region IV: Southern Regional Office, Citi-
zens Trust Bank Building, 75 Piedmont
Avenue NE., Room 362, Atlanta, Georgia
30303, (404) 221–4391

Alabama, Florida, Georgia, Kentucky, Mis-
sissippi, North Carolina, South Carolina,
and Tennessee

Region V: Midwestern Regional Office, 230
South Dearborn Street, 32nd Floor, Chi-
cago, Illinois 60604, (312) 353–7371
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Illinois, Indiana, Michigan, Minnesota,
Ohio, and Wisconsin

Region VI: Southwestern Regional Office,
Heritage Plaza, 418 South Main, First
Floor, San Antonio, Texas 78204, (512)
229–5570

Arkansas, Louisiana, Oklahoma, Texas,
and New Mexico

Region VII: Central States Regional Office,
911 Walnut Street, Room 3103, Kansas
City, Missouri 64106, (816) 374–5253

Iowa, Kansas, Missouri, and Nebraska
Region VIII: Rocky Mountain Regional Of-

fice, The Executive Tower Building, 1405
Curtis Street, Suite 2950, Denver, Colo-
rado 80202, (303) 844–2211

Colorado, Montana, North Dakota, South
Dakota, Utah, and Wyoming

Region IX: Western Regional Office, 3660
Wilshire Boulevard, Suite 810, Los Ange-
les, California 90010, (213) 688–3437

Arizona, California, Hawaii, and Nevada
Region X: Northwestern Regional Office, 915

Second Avenue, Room 2854, Seattle,
Washington 98174, (206) 442–1246

Alaska, Idaho, Oregon, and Washington.

PART 702—RULES ON HEARINGS,
REPORTS AND MEETINGS OF THE
COMMISSION

Subpart A—Hearings and Reports

Sec.
702.1 Definitions.
702.2 Authorization for hearing.
702.3 Notice of hearing.
702.4 Subpenas.
702.5 Conduct of proceedings.
702.6 Executive session.
702.7 Counsel.
702.8 Evidence at Commission proceedings.
702.9 Cross-examination at public session.
702.10 Voluntary witnesses at public session

of a hearing.
702.11 Special executive session.
702.12 Contempt of the Commission.
702.13 Intimidation of witnesses.
702.14 Transcript of Commission proceed-

ings.
702.15 Witness fees.
702.16 Attendance of news media at public

sessions.
702.17 Communications with respect to

Commission proceedings.
702.18 Commission reports.

Subpart B—Meetings

702.50 Purpose and scope.
702.51 Definitions.
702.52 Open meeting requirements.
702.53 Closed meetings.
702.54 Closed meeting procedures.
702.55 Public announcement of meetings.

702.56 Records.
702.57 Administrative review.

Subpart A—Hearings and Reports

AUTHORITY: Secs. 101–106, 71 Stat. 634–636,
as amended; 42 U.S.C. 1975–1975e; Pub. L. 94—
409, 90 Stat. 1241.

SOURCE: 32 FR 4063, Mar. 15, 1967, unless
otherwise noted. Designated Subpart A at 42
FR 14108, Mar. 15, 1977.

§ 702.1 Definitions.

For purposes of the following Rules
on Hearings of the United States Com-
mission on Civil Rights, the following
definitions shall apply, unless other-
wise provided:

(a) The Act shall refer to the Civil
Rights Act of 1957, 71 Stat. 634, as
amended.

(b) The Commission shall refer to the
United States Commission on Civil
Rights or, as provided in § 702.2, to any
authorized subcommittee thereof.

(c) The Chairman shall refer to the
Chairman of the Commission or au-
thorized subcommittee thereof or to
any acting Chairman of the Commis-
sion or of such subcommittee.

(d) Proceeding shall refer collectively
to any public session of the Commis-
sion and any executive session held in
connection therewith.

(e) Hearing shall refer collectively to
a public session of the Commission and
any executive session held in connec-
tion therewith, but shall not include a
session held for the sole purpose of re-
ceiving subpenaed documents.

(f) The rules in this part shall refer to
the Rules on Hearings of the Commis-
sion.

(g) Report refers to statutory reports
or portions thereof issued pursuant to
Section 104(c) of the Civil Rights Act of
1957, as amended.

(h) Verified answer refers to an answer
the truth of which is substantiated by
oath or affirmation attested to by a no-
tary public or other person who has
legal authority to administer oaths.

[32 FR 4063, Mar. 15, 1967, as amended at 36
FR 5702, Mar. 27, 1971. Designated at 42 FR
14108, Mar. 15, 1977, and further amended at
44 FR 75149, Dec. 19, 1979]
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§ 702.2 Authorization for hearing.
Under section 105(f) of the Act the

Commission or, on the authorization of
the Commission, any subcommittee of
two or more members, at least one of
whom shall be of each major political
party, may, for the purpose of carrying
out the provisions of the Act, hold such
hearings and act at such times and
places as the Commission or such au-
thorized subcommittee may deem ad-
visable; and the holding of hearings by
the Commission or the appointment of
a subcommittee to hold hearings pur-
suant to this section must be approved
by a majority of the Commission, or by
a majority of the members present at a
meeting at which at least a quorum of
four members is present.

§ 702.3 Notice of hearing.
At least 30 days prior to the com-

mencement of any hearing, the Com-
mission shall cause to be published in
the FEDERAL REGISTER notice of the
date on which such hearing is to com-
mence, the place at which it is to be
held, and the subject of the hearing.

§ 702.4 Subpenas.
(a) Subpenas for the attendance and

testimony of witnesses or the produc-
tion of written or other matter may be
issued by the Commission over the sig-
nature of the Chairman and may be
served by any person designated by the
Chairman.

(b) A witness compelled to appear be-
fore the Commission or required to
produce written or other matter shall
be served with a copy of the rules in
this part at the time of service of the
subpena.

(c) The Commission shall not issue
any subpena for the attendance and
testimony of witnesses or for the pro-
duction of written or other matter
which would require the presence of
the party subpenaed at a place outside
the State wherein the witness is found
or resides or is domiciled or transacts
business, or has appointed an agent for
receipt of service of process except
that, in any event, the Commission
may issue subpenas for the attendance
and testimony of witnesses and the
production of written or other matter
at a place within 50 miles of the place
where the witness is found or resides or

is domiciled or transacts business or
has appointed an agent for receipt of
service of process.

(d) The Chairman shall receive and
the Commission shall dispose of re-
quests to subpena additional witnesses
except as otherwise provided in
§ 702.6(e).

(e) Requests for subpena shall be in
writing, supported by a showing of the
general relevance and materiality of
the evidence sought. Witness fees and
mileage, computed pursuant to § 702.15,
shall be paid by the person at whose in-
stance a witness is subpenaed.

(f) Subpenas shall be issued at a rea-
sonably sufficient time in advance of
their scheduled return, in order to give
subpenaed persons an opportunity to
prepare for their appearance and to em-
ploy counsel, should they so desire.

(g) No subpenaed document or infor-
mation contained therein shall be
made public unless it is introduced into
and received as part of the official
record of the hearing.

[32 FR 4063, Mar. 15, 1967. Designated at 42 FR
14108, Mar. 15, 1977, and amended at 44 FR
75149, Dec. 19, 1979]

§ 702.5 Conduct of proceedings.

(a) The Chairman shall announce in
an opening statement the subject of
the proceeding.

(b) Following the opening statement,
the Commission shall first convene in
executive session if one is required pur-
suant to the provisions of § 702.6.

(c) The Chairman shall, subject to
the approval of the Commission—

(1) Set the order of presentation of
evidence and appearance of witnesses;

(2) Rule on objections and motions;
(3) Administer oaths and affirma-

tions;
(4) Make all rulings with respect to

the introduction into or exclusion from
the record of documentary or other evi-
dence;

(5) Regulate the course and decorum
of the proceeding and the conduct of
the parties and their counsel to insure
that the proceedings are conducted in a
fair and impartial manner.

(d) Proceedings shall be conducted
with reasonable dispatch and due re-
gard shall be had for the convenience
and necessity of witnesses.
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(e) The questioning of witnesses shall
be conducted only by Members of the
Commission, by authorized Commis-
sion staff personnel, or by counsel to
the extent provided in § 702.7.

(f) In addition to persons served with
a copy of the rules in this part pursu-
ant to §§ 702.4 and 702.6, a copy of the
rules in this part will be made avail-
able to all witnesses.

(g) The Chairman may punish
breaches of order and decorum by cen-
sure and exclusion from the proceed-
ings.

§ 702.6 Executive session.
(a) If the Commission determines

that evidence or testimony at any
hearing may tend to defame, degrade,
or incriminate any person, it shall re-
ceive such evidence or testimony or
summary of such evidence or testi-
mony in executive session.

(b) The Commission shall afford any
persons defamed, degraded, or incrimi-
nated by such evidence or testimony an
opportunity to appear and be heard in
executive session, with a reasonable
number of additional witnesses re-
quested by them, before deciding to use
such evidence or testimony.

(1) Such person shall be served with
notice in writing of the date, time, and
place made available for the appear-
ance of witnesses at executive session,
at least 10 days prior to such date, or
where service is by mail at least 14
days prior to such date. This notice
shall be accompanied by a copy of the
rules in this part and by a brief sum-
mary of the information which the
Commission has determined may tend
to defame, degrade, or incriminate
such person.

(2) The notice, summary, and rules in
this part shall be served personally by
depositing the same in the United
States mail as certified mail, or by
leaving a copy thereof at the last
known residence or business address of
such person.

(3) The date of service, for purposes
of this section, shall be the day when
the material is deposited in the United
States mail or is delivered in person, as
the case may be. When service is made
by certified mail, the return post office
receipt shall be proof of service; in all
other cases, the acknowledgment of the

party served, or the verified return of
the one making service shall be proof
of the same.

(c) If a person receiving notice under
this section notifies the Commission
within five days of service of such no-
tice, or where service is by mail within
eight days of service of such notice,
that the time scheduled therein con-
stitutes a hardship, the Commission
may, in its discretion, set a new time
for such person’s appearance at the ex-
ecutive session.

(d) In the event such persons fail to
appear at executive session at the time
and place made available under para-
graph (b) or (c) of this section, they
shall not be entitled to another oppor-
tunity to appear at executive session,
except as provided in § 702.11.

(e) If such persons intend to submit
sworn statements of themselves or oth-
ers, or if they intend that witnesses ap-
pear in their behalf at executive ses-
sion, they shall, no later than 48 hours
prior to the time set under paragraph
(b) or (c) of this section, submit to the
Commission, all such statements and a
list of all witnesses. The Commission
will inform such persons whether the
number of witnesses requested is rea-
sonable within the meaning of para-
graph (b) of this section. In addition,
the Commission will receive and dis-
pose of requests from such persons to
subpena other witnesses. Requests for
subpenas shall be made sufficiently in
advance of the scheduled executive ses-
sion as to afford persons subpenaed rea-
sonable notice of their obligation to
appear at that session. Subpenas re-
turnable at executive session shall be
governed by the provisions of § 702.4.

(f) Persons for whom an executive
session has been scheduled, and persons
compelled to appear at such session,
may be represented by counsel at such
session to the extent provided by
§ 702.7.

(g) Attendance at executive session
shall be limited to Members of the
Commission, authorized Commission
staff personnel, witnesses and their
counsel at the time scheduled for their
appearance, and such other persons
whose presence is requested or con-
sented to by the Commission.

(h) In the event the Commission de-
termines to release or to use evidence
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or testimony which it has determined
may tend to defame, degrade, or in-
criminate any persons, in such a man-
ner as to reveal publicly their identity,
such evidence or testimony, prior to
such public release or use, will be pre-
sented at a public session, and the
Commission will afford them an oppor-
tunity to appear as voluntary wit-
nesses or to file a sworn statement in
their own behalf and to submit brief
and pertinent sworn statements of oth-
ers.

[32 FR 4063, Mar. 15, 1967. Designated at 42 FR
14108, Mar. 15, 1977, and amended at 44 FR
75150, Dec. 19, 1979]

§ 702.7 Counsel.
(a) Persons compelled to appear in

person before the Commission and any
witness appearing at a public session of
the Commission will be accorded the
right to be accompanied and advised by
counsel, who will have the right to sub-
ject their clients to reasonable exam-
ination, and to make objections on the
record and to argue briefly the basis
for such objections.

(b) For the purpose of this section,
counsel’’ shall mean an attorney at law
admitted to practice before the Supreme
Court of the United States, or the highest
court of any State or Territory of the
United States.

(c) Failure of any persons to obtain
counsel shall not excuse them from at-
tendance in response to a subpena, nor
shall any persons be excused in the
event their counsel is excluded from
the proceeding pursuant to § 702.5(g). In
the latter case, however, such persons
shall be afforded a reasonable time to
obtain other counsel, said time to be
determined by the Commission.

[32 FR 4063, Mar. 15, 1967. Designated at 42 FR
14108, Mar. 15, 1977, and amended at 44 FR
75150, Dec. 19, 1979]

§ 702.8 Evidence at Commission pro-
ceedings.

(a) The rules of evidence prevailing
in courts of law or equity shall not
control proceedings of the Commission.

(b) Where a witness testifying at a
public session of a hearing or a session
for return of subpenaed documents of-
fers the sworn statements of other per-
sons, such statements, in the discre-
tion of the Commission, may be in-

cluded in the record, provided they are
received by the Commission within 24
hours in advance of the witness’ ap-
pearance.

(c) The prepared statement of a wit-
ness testifying at a public session of a
hearing, in the discretion of the Com-
mission, may be placed into the record,
provided that such statement is re-
ceived by the Commission 24 hours in
advance of the witness’ appearance.

(d) In the discretion of the Commis-
sion, evidence may be included in the
record after the close of a public ses-
sion of a hearing, provided the Com-
mission determines that such evidence
does not tend to defame, degrade, or in-
criminate any person.

(e) The Commission will determine
the pertinency of testimony and evi-
dence adduced at its proceedings, and
may refuse to include in the record of
a proceeding or may strike from the
record any evidence it considers to be
cumulative, immaterial, or not perti-
nent.

[32 FR 4063, Mar. 15, 1967. Designated at 42 FR
14108, Mar. 15, 1977, and amended at 44 FR
75150, Dec. 19, 1979; 44 FR 76798, Dec. 28, 1979]

§ 702.9 Cross-examination at public
session.

If the Commission determines that
oral testimony of a witness at a public
session tends to defame, degrade, or in-
criminate any person, such person, or
through counsel, shall be permitted to
submit questions to the Commission in
writing, which, in the discretion of the
Commission, may be put to such wit-
ness by the Chairman or by authorized
Commission staff personnel.

[44 FR 75150, Dec. 19, 1979]

§ 702.10 Voluntary witnesses at public
session of a hearing.

A person who has not been subpenaed
and who has not been afforded an op-
portunity to appear pursuant to § 702.6
may be permitted, in the discretion of
the Commission, to make an oral or
written statement at a public session
of a hearing. Such person may be ques-
tioned to the same extent and in the
same manner as other witnesses before
the Commission.
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§ 702.11 Special executive session.
If, during the course of a public ses-

sion, evidence is submitted which was
not previously presented at executive
session and which the Commission de-
termines may tend to defame, degrade,
or incriminate any person, the provi-
sions of § 702.6 shall apply, and such ex-
tensions, recesses or continuances of
the public session as it deems nec-
essary shall be ordered by the Commis-
sion, except that the time and notice
requirements of § 702.6 may be modified
by the Commission provided reasonable
notice of a scheduled executive session
is afforded such person, and except that
the Commission may, in its discretion,
strike such evidence from the record,
in which case the provisions of § 702.6
shall not apply.

§ 702.12 Contempt of the Commission.
Proceedings and process of the Com-

mission are governed by section 105(g)
of the Act, which provides:

In case of contumacy or refusal to obey a
subpena, any district court of the United
States or the United States court of any ter-
ritory or possession, or the District Court of
the United States for the District of Colum-
bia, within the jurisdiction of which the in-
quiry is carried on or within the jurisdiction
of which said person guilty of contumacy or
refusal to obey is found or resides or is domi-
ciled or transacts business, or has appointed
an agent for receipt of service of process,
upon application by the Attorney General of
the United States shall have jurisdiction to
issue to such person an order requiring such
person to appear before the Commission or a
subcommittee thereof, there to produce per-
tinent, relevant and nonprivileged evidence
if so ordered, or there to give testimony
touching the matter under investigation;
and any failure to obey such order of the
court may be punished by said court as a
contempt thereof.

§ 702.13 Intimidation of witnesses.
Witnesses at Commission proceedings

are protected by the provisions of 18
U.S.C. 1505, which provide:

Whoever corruptly, or by threats of force,
or by any threatening letter or communica-
tion, endeavors to influence, intimidate, or
impede any witness in any proceeding pend-
ing before any department or agency of the
United States, or in connection with any in-
quiry or investigation being had by either
House, or any Committee of either House, or
any joint committee of the Congress; or

Whoever injures any party or witness in
his person or property on account of his at-
tending or having attended such proceeding,
inquiry, or investigation, or on account of
his testifying or having testified to any mat-
ter pending therein; or

Whoever, with intent to avoid, evade, pre-
vent, or obstruct compliance in whole or in
part with any civil investigative demand
duly and properly made under the Antitrust
Civil Process Act willfully removes from any
place, conceals, destroys, mutilates, alters,
or by other means falsifies any documentary
material which is the subject of such de-
mand; or

Whoever corruptly, or by threats of force,
or by any threatening letter or communica-
tion influences, obstructs, or impedes or en-
deavors to influence, obstruct, or impede the
due and proper administration of the law
under which such proceeding is being had be-
fore such department or agency of the Unit-
ed States, or the due and proper exercise of
the power of inquiry under which such in-
quiry or investigation is being had by either
House, or any committee of either House or
any joint committee of the Congress—

Shall be fined not more than $5,000 or im-
prisoned not more than five years, or both.

§ 702.14 Transcript of Commission pro-
ceedings.

(a) An accurate transcript shall be
made of the testimony of all witnesses
at all proceedings of the Commission.
Transcripts shall be recorded solely by
the official reporter, or by any other
person or means designated by the
Commission.

(b) Every person who submits data or
evidence shall be entitled to retain or,
on payment of lawfully prescribed
costs, procure a copy or transcript
thereof, except that witnesses in a
hearing held in executive session may
for good cause be limited to inspection
of the official transcript of their testi-
mony. Transcript copies of public ses-
sions may be obtained by the public
upon the payment of the cost thereof.

(c) Persons who have presented testi-
mony at a proceeding may ask within
60 days after the close of the proceed-
ing to correct errors in the transcript
of their testimony. Such requests shall
be granted only to make the transcript
conform to their testimony as pre-
sented at the proceeding.

[32 FR 4063, Mar. 15, 1967. Designated at 42 FR
14108, Mar. 15, 1977, and amended at 44 FR
75150, Dec. 19, 1979]
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§ 702.15 Witness fees.

Pursuant to section 102(j) of the Act:
A witness attending any session of the
Commission shall be paid the same fees
and mileage that are paid witnesses in
the courts of the United States. Mile-
age payments shall be tendered to the
witness upon service of a subpena is-
sued on behalf of the Commission or
any subcommittee thereof.

[32 FR 4063, Mar. 15, 1967. Designated at 42 FR
14108, Mar. 15, 1977, and amended at 37 FR
23185, Oct. 31, 1972]

§ 702.16 Attendance of news media at
public sessions.

Reasonable access for coverage of
public sessions shall be provided to the
various communications media, includ-
ing newspapers, magazines, radio,
newsreels, and television, subject to
the physical limitations of the room in
which the session is held and consider-
ation of the physical comfort of Com-
mission members, staff, and witnesses.
However, no witnesses shall be tele-
vised, filmed, or photographed during
the session nor shall the testimony of
any witness be broadcast or recorded
for broadcasting, if the witness objects.

[44 FR 75150, Dec. 19, 1979]

§ 702.17 Communications with respect
to Commission proceedings.

During any proceeding held outside
Washington, D.C., communications to
the Commission with respect to such
proceeding must be made to the Chair-
man or authorized Commission staff
personnel in attendance. All requests
for subpenas returnable at a hearing,
requests for appearance of witnesses at
a hearing, and statements or other doc-
uments for inclusion in the record of a
proceeding, required to be submitted in
advance, must be submitted to the
Chairman, or such authorized person as
the Chairman may appoint, at an office
located in the community where such
hearing or proceeding is scheduled to
be held. The location of such office will
be set forth in all subpenas issued
under the rules in this part and in all
notices prepared pursuant to § 706.2.

[44 FR 75150, Dec. 19, 1979]

§ 702.18 Commission reports.
(a) If a Commission report tends to

defame, degrade, or incriminate any
person, the report or relevant portions
thereof shall be delivered to such per-
son at least thirty (30) days before the
report shall be made public in order
that such person may make a timely
verified answer to the report. The Com-
mission shall afford such person an op-
portunity to file with the Commission
a verified answer to the report or rel-
evant portions thereof not later than
twenty (20) days after service of the re-
port or relevant portions thereof upon
such person as provided by the regula-
tions in this part.

(1) Such person shall be served with a
copy of the report or relevant portions
thereof, with an indication of the sec-
tion(s) that the Commission has deter-
mined tend to defame, degrade, or in-
criminate such person, a copy of the
Act and a copy of the regulations in
this part.

(2) The report or relevant portions
thereof, the Act, and regulations in
this part shall be served by depositing
the same in the U.S. mail via certified
mail, return receipt requested, or by
leaving a copy thereof at the last
known residence or business address of
such person.

(3) The date of sevice for the purposes
of this section shall be the day the ma-
terial is delivered either by the post of-
fice or otherwise, to such person or the
agent of such person or at the last
known residence or business address of
such person. The acknowledgement of
the party served, or the verified return
of the one making service shall be
proof of service except that when serv-
ice is made by certified mail, the re-
turn post office receipt may also con-
stitute proof of same.

(b) If a person receiving a Commis-
sion report or relevant portions thereof
under this part requests an extension
of time from the Commission within 7
days of service of such report, the Com-
mission may, upon a showing of good
cause, grant the person additional time
within which to file a verified answer.

(c) A verified answer shall plainly
and concisely state the facts and law
constituting the person’s reply or de-
fense to the charges or allegations con-
tained in the report.
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(d) Such verified answer shall be pub-
lished as an appendix to the report:
Provided, however, That the Commis-
sion may except from the answer such
matter as it determines to be scandal-
ous, prejudicial or unnecessary.

[36 FR 5702, Mar. 27, 1971. Designated at 42
FR 14108, Mar. 15, 1977, and amended at 44 FR
75151, Dec. 19, 1979]

Subpart B—Meetings

AUTHORITY: 5 U.S.C. 552b, Pub. L. 94–409, 90
Stat. 1241.

SOURCE: 42 FR 14108, Mar. 15, 1977, unless
otherwise noted.

§ 702.50 Purpose and scope.

This section contains the regulations
of the U.S. Commission on Civil Rights
implementing sections (a)–(f) of 5
U.S.C. 552b, the ‘‘Government in the
Sunshine Act.’’ They are adopted to
further the principle that the public is
entitled to the fullest practicable in-
formation regarding the decisionmak-
ing processes of the Commission. They
open to public observation meetings of
the Commissioners of the U.S. Com-
mission on Civil Rights except where
the rights of individuals are involved
or the ability of the Commission to
carry out its responsibilities requires
confidentiality.

§ 702.51 Definitions.

(a) Commission means the U.S. Com-
mission on Civil Rights and any Sub-
committee of the Commission author-
ized under 42 U.S.C. 1975d(f).

(b) Commissioner means a member of
the U.S. Commission on Civil Rights
appointed by the President under 42
U.S.C. 1975(b).

(c) Solicitor means the Solicitor of the
U.S. Commission on Civil Rights.

(d) Meeting means the deliberations
of at least the number of Commis-
sioners required to take action on be-
half of the Commission where such de-
liberations determine or result in the
joint conduct or disposition of official
Commission business.

(1) The number of Commissioners re-
quired to take action on behalf of the
Commission is four, except that such
number is two when the Commissioners

are a Subcommittee of the Commission
authorized under 42 U.S.C. 1975d(f).

(2) Deliberations among Commis-
sioners regarding the setting of the
time, place or subject matter of a
meeting, whether the meeting is open
or closed, whether to withhold infor-
mation discussed at a closed meeting,
and any other deliberations required or
permitted by 5 U.S.C. 552b (d) and (e)
and § 702.54 and § 702.55 of this subpart,
are not meetings for the purposes of
this subpart.

(3) The consideration by Commis-
sioners of Commission business which
is not discussed through conference
calls or a series of two party calls by
the number of Commissioners required
to take action on behalf of the Com-
mission is not a meeting for the pur-
poses of this subpart.

(e) Public announcement or publicly
announce means the use of reasonable
methods, such as the posting on Com-
mission public notice bulletin boards
and the issuing of press releases, to
communicate information to the public
regarding Commission meetings.

(f) Staff Director means the Staff Di-
rector of the U.S. Commission on Civil
Rights.

[42 FR 14108, Mar. 15, 1977, as amended at 44
FR 75151, Dec. 19, 1979]

§ 702.52 Open meeting requirements.

(a) Every portion of every Commis-
sion meeting shall be open to public ob-
servation, except as provided in § 702.53
of this subpart. Commissioners shall
not jointly conduct or dispose of agen-
cy business other than in accordance
with this subpart.

(b) This subpart gives the public the
right to attend and observe Commis-
sion open meetings; it confers no right
to participate in any way in such meet-
ings.

(c) The Staff Director shall be re-
sponsible for making physical arrange-
ments for Commission open meetings
which provide ample space, sufficient
visibility and adequate acoustics for
public observation.

(d) The presiding Commissioner at an
open meeting may exclude persons
from a meeting and shall take all steps
necessary to preserve order and deco-
rum.
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§ 702.53 Closed meetings.
(a) The Commission may close a por-

tion or portions of a meeting and with-
hold information pertaining to such
meeting when it determines that the
public interest does not require other-
wise and when such portion or portions
of a meeting or the disclosure of such
information is likely to:

(1) Disclose matters that are (i) spe-
cifically authorized under criteria es-
tablished by an Executive Order to be
kept secret in the interests of national
defense or foreign policy and (ii) in fact
properly classified pursuant to such
Executive Order;

(2) Disclose information relating
solely to the internal personnel rules
and practices of the Commission;

(3) Disclose matters specifically ex-
empted from disclosure by statute
(other than 5 U.S.C. 552), provided, that
such statute (i) requires that the mat-
ters be withheld from the public in
such a manner as to leave no discretion
on the issue, or (ii) establishes particu-
lar criteria for withholding or refers to
particular types of matters to be with-
held;

(4) Disclose trade secrets and com-
mercial or financial information ob-
tained from a person and privileged or
confidential;

(5) Involve accusing any person of a
crime, or formally censuring any per-
son;

(6) Disclose information of a personal
nature where disclosure would con-
stitute a clearly unwarranted invasion
of personal privacy;

(7) Disclose investigatory records
compiled for law enforcement purposes,
or information which if written would
be contained in such records, but only
to the extent that the production of
such records or information would (i)
interfere with enforcement proceed-
ings, (ii) deprive a person of a right to
a fair trial or an impartial adjudica-
tion, (iii) constitute an unwarranted
invasion of personal privacy, (iv) dis-
close the identity of a confidential
source and, in the case of a record re-
ceived by the Commission from a
criminal law enforcement authority in
the course of a criminal investigation,
or by an agency conducting a lawful
national security intelligence inves-
tigation, confidential information fur-

nished only by the confidential source,
(v) disclose investigative techniques
and procedures, or (vi) endanger the
life or physical safety of law enforce-
ment personnel;

(8) Disclose information received by
the Commission and contained in or re-
lated to examination, operating, or
condition reports prepared by, on be-
half of, or for the use of an agency re-
sponsible for the regulation or super-
vision of financial institutions;

(9) Disclose information the pre-
mature disclosure of which would (i) In
the case of information received by the
Commission from an agency which reg-
ulates currencies, securities, commod-
ities, or financial institutions, be like-
ly to (A) lead to significant financial
speculation in currencies, securities, or
commodities, or (B) significantly en-
danger the stability of any financial in-
stitution; or (ii) be likely to signifi-
cantly frustrate implementation of a
proposed action, except that paragraph
(a)(9)(ii) of this section shall not apply
in any instance where the Commission
has already disclosed to the public the
content or nature of its proposed ac-
tion, or where the Commission is re-
quired by law to make such disclosure
on its own initiative prior to taking
final agency action on such proposal;
or

(10) Specifically concern the Commis-
sion’s issuance of a subpena, or the
Commission’s participation in a civil
action or proceeding, an action in a
foreign court or international tribunal,
or an arbitration.

§ 702.54 Closed meeting procedures.

(a) A meeting or portion thereof will
be closed, and information pertaining
to a closed meeting will be withheld,
only after four Commissioners when no
Commissioner’s position is vacant, or
three Commissioners when there is
such a vacancy, or two Commissioners
on a subcommittee authorized under 42
U.S.C. 1975d(f), vote to take such ac-
tion.

(b) A separate vote shall be taken
with respect to each meeting, a portion
or portions of which is proposed to be
closed to the public under § 702.53, and
with respect to any information to be
withheld under § 702.53.
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(1) A single vote may be taken with
respect to a series of meetings, a por-
tion or portions of which are proposed
to be closed to the public, or with re-
spect to any information concerning
such series of meetings, so long as:

(i) Each meeting in such series in-
volves the same particular matters,
and

(ii) Is scheduled to be held no more
than thirty (30) days after the initial
meeting in such series.

(c) The Commission will vote on the
question of closing a meeting or por-
tion thereof and withholding informa-
tion under paragraph (b) of this section
if one Commissioner calls for such a
vote. The vote of each Commissioner
participating in a vote to close a meet-
ing shall be recorded and no proxies
shall be allowed.

(1) If such vote is against closing a
meeting and withholding information,
the Staff Director, within one working
day of such vote, shall make publicly
available by putting in a place easily
accessible to the public a written copy
of such vote reflecting the vote of each
Commissioner.

(2) If such vote is for closing a meet-
ing and withholding information, the
Staff Director, within one working day
of such vote, shall make publicly avail-
able by putting in a place easily acces-
sible to the public a written copy of
such vote reflecting the vote of each
Commissioner, and:

(i) A full written explanation of the
decision to close the meeting or por-
tions thereof (such explanation will be
as detailed as possible without reveal-
ing the exempt information);

(ii) A list of all persons other than
staff members expected to attend the
meeting and their affiliation (the iden-
tity of persons expected to attend such
meeting will be withheld only if reveal-
ing their identity would reveal the ex-
empt information which is the subject
of the closed meeting).

(d) Prior to any vote to close a meet-
ing or portion thereof under § 702.54(c)
the Commissioners shall obtain from
the Solicitor his or her opinion as to
whether the closing of a meeting or
portions thereof is in accordance with
paragraphs (1) through (10) of
§ 702.53(a).

(1) For every meeting closed in ac-
cordance with paragraphs (1) through
(10) of § 702.53(a), the Solicitor shall
publicly certify in writing that, in his
or her opinion, the meeting may be
closed to the public and shall cite each
relevant exemptive provision.

(2) A copy of certification by the So-
licitor, together with a statement from
the presiding officer of the closed
meeting setting forth the time and
place of the meeting and the persons
present, shall be retained by the Com-
mission.

(e) For all meetings closed to the
public, the Commission shall maintain
a complete verbatim transcript or elec-
tronic recording adequate to record
fully the proceedings of each meeting,
or portion of a meeting which sets
forth the time and place of the meeting
and the persons present.

(1) In the case of a meeting, a portion
of a meeting, closed to the public pur-
suant to paragraphs (8), (9)(i)(A), or (10)
of § 702.53(a), the Commission may re-
tain a set of minutes;

(i) such minutes shall fully and clear-
ly describe all matters discussed and
shall provide a full and accurate sum-
mary of any actions taken, and the
reasons therefor, including a descrip-
tion of each of the views expressed on
any item and the record of any roll call
vote (reflecting the vote of each mem-
ber on the question). All documents
considered in connection with any ac-
tion shall be identified in such min-
utes.

(f) Any person whose interests may
be directly affected by a portion of a
meeting may request that such portion
be closed to the public under § 702.53 or
that it be open to the public if the
Commission has voted to close the
meeting pursuant to § 702.53(a) to
§ 702.53(a)(5), (6) or (7). The Commission
will vote on the request if one Commis-
sioner asks that a vote be taken.

(1) Such requests shall be made to
the Staff Director within a reasonable
amount of time after the meeting or
vote in question is publicly announced.

[42 FR 14108, Mar. 15, 1977, as amended at 44
FR 75151, Dec. 19, 1979]
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§ 702.55 Public announcement of meet-
ings.

(a) Agenda: The Staff Director shall
set as early as possible but in any
event at least eight calendar days be-
fore a meeting, the time, place and sub-
ject matter for the meeting.

(1) Agenda items will be identified in
detail adequate to inform the general
public of the specific business to be dis-
cussed at the meeting.

(b) Notice: The Staff Director, as
early as possible but in any event at
least eight calendar days before a
meeting, shall make public announce-
ment of:

(1) The time of the meeting;
(2) Its place;
(3) Its subject matter;
(4) Whether it is open or closed to the

public; and
(5) The name and phone number of a

Commission staff member who will re-
spond to requests for information
about the meeting.

(c) Changes: (1) The time of day or
place of a meeting may be changed fol-
lowing the public announcement re-
quired by § 702.55(b) of this subpart, if
the Staff Director publicly announces
such change at the earliest practicable
time subsequent to the decision to
change the time of day or place of the
meeting.

(2) The date of a meeting may be
changed following the public announce-
ment required by § 702.55(b), or a meet-
ing may be scheduled less than eight
calendar days in advance, if:

(i) Four Commissioners when no
Commissioner’s position is vacant, or
three Commissioners when there is
such a vacancy, or two Commissioners
on a Subcommittee authorized under 42
U.S.C. 1975d(f), determine by recorded
vote that Commission business re-
quires such a meeting at an earlier
date; and

(ii) The Staff Director, at the earliest
practicable time following such vote,
makes public announcement of the
time, place and subject matter of such
meeting, and whether it is open or
closed to the public.

(3) The subject matter of a meeting
or the determination to open or close a
meeting or a portion of a meeting to
the public, may be changed following

the public announcement required by
702.55(b) of this subpart if:

(i) Four Commissioners when no
Commissioner’s position is vacant, or
three Commissioners when there is
such a vacancy, or two Commissioners
on a Subcommittee authorized under 42
U.S.C. 1975d(f), determine by recorded
vote that Commission business so re-
quires; and

(ii) The Staff Director publicly an-
nounces such change and the vote of
each Commissioner upon such change
at the earliest practicable time subse-
quent to the decision to make such
change.

(d) Federal Register: Immediately fol-
lowing all public announcements re-
quired by § 702.55(b) and (c) of this sub-
part, notice of the time, place and sub-
ject matter of a meeting, whether the
meeting is open or closed to the public,
any change in one of the preceding, and
the name and phone number of the offi-
cial designated by the Commission to
respond to requests for information
about meeting, shall be submitted for
publication in the FEDERAL REGISTER.

(1) Notice of a meeting will be pub-
lished in the FEDERAL REGISTER even
after the meeting which is the subject
of the notice has occurred in order to
provide a public record of all Commis-
sion meetings.

§ 702.56 Records.

(a) The Commission shall promptly
make available to the public in an eas-
ily accessible place at Commission
headquarters the following materials:

(1) A copy of the certification by the
Solicitor required by § 702.54(e)(1).

(2) A copy of all recorded votes re-
quired to be taken by these rules.

(3) A copy of all announcements pub-
lished in the FEDERAL REGISTER pursu-
ant to this subpart.

(4) Transcripts, electronic recordings
and minutes of closed meetings deter-
mined not to contain items of discus-
sion or information which may be
withheld under § 702.53.

(i) Copies of such material will be
furnished to any person at the actual
cost of transcription or duplication.

(b) Requests to review or obtain cop-
ies of records compiled under this Act,
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other than transcripts, electronic re-
cordings or minutes of a closed meet-
ing, will be processed under the Free-
dom of Information Act and, where ap-
plicable, the Privacy Act regulations of
the Commission (parts 704 and 706, re-
spectively, of this title). Nothing in
this subpart expands or limits the
present rights of any person under
these rules with respect to such re-
quests.

(1) Requests to review or obtain cop-
ies of transcripts, electronic recordings
or minutes of meetings of a closed
meeting maintained under § 702.54(e)
and not released under § 702.56(a)(4)
shall be directed to the Staff Director
who shall respond to such requests
within ten (10) working days.

(c) The Commission shall maintain a
complete verbatim copy of the tran-
script, a complete copy of minutes, or
a complete electronic recording of each
meeting, or portion of a meeting,
closed to the public, for a period of two
years after such meeting, or until one
year after the conclusion of any agency
proceeding with respect to which the
meeting or portion was held, whichever
occurs later.

[42 FR 14108, Mar. 15, 1977, as amended at 44
FR 75151, Dec. 19, 1979]

§ 702.57 Administrative review.
(a) Any person who believes a Com-

mission action governed by this sub-
part to be contrary to the provisions of
this subpart shall file in writing with
the Staff Director an objection specify-
ing the violation and suggesting cor-
rective action. Whenever possible, the
Staff Director shall respond within ten
(10) working days of the receipt of such
objections.

PART 703—OPERATIONS AND
FUNCTIONS OF STATE ADVISORY
COMMITTEES

Sec.
703.1 Name and establishment.
703.2 Functions.
703.3 Scope of subject matter.
703.4 Advisory Committee Management Of-

ficer.
703.5 Membership.
703.6 Officers.
703.7 Subcommittees—Special Assignments.
703.8 Meetings.
703.9 Reimbursement of members.

703.10 Public availability of documents and
other materials.

AUTHORITY: Sec. 105(c) of the Civil Rights
Act of 1957, 71 Stat. 634, as amended.

§ 703.1 Name and establishment.
Pursuant to Section 105(c) of the Act,

the Commission has chartered and
maintains Advisory Committees to the
Commission in each State and the Dis-
trict of Columbia. All relevant provi-
sions of the Federal Advisory Commit-
tee Act of 1972 (Pub. L. 92–463 as
amended) are applicable to the man-
agement, membership and operations
of such committees and subcommittees
thereof.

[44 FR 75151, Dec. 19, 1979]

§ 703.2 Functions.
Under the Commission’s charter each

State advisory committee shall:
(a) Advise the Commission in writing

of any knowledge or information it has
of any alleged deprivation of the right
to vote and to have the vote counted,
by reason of color, race, religion, sex,
age, handicap or national origin, or
that citizens are being accorded or de-
nied the right to vote in Federal elec-
tions as a result of patterns or prac-
tices of fraud or discrimination;

(b) Advise the Commission concern-
ing legal developments constituting
discrimination or a denial of equal pro-
tection of the laws under the Constitu-
tion, and the effect of the laws and
policies of the Federal Government
with respect to equal protection of the
laws;

(c) Advise the Commission upon mat-
ters of mutual concern in the prepara-
tion of reports of the Commission to
the President and the Congress;

(d) Receive reports, suggestions, and
recommendations from individuals,
public and private organizations, and
public officials upon matters pertinent
to inquiries conducted by the State
committee;

(e) Initiate and forward advice and
recommendations to the Commission
upon matters which the State commit-
tee has studied;

(f) Assist the Commission in the exer-
cise of its clearinghouse function and
with respect to other matters which
the State committee has studied;
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(g) Attend, as observers, any open
hearing or conference which the Com-
mission may hold within the State.

[42 FR 14108, Mar. 15, 1977, as amended at 44
FR 75151, Dec. 19, 1979]

§ 703.3 Scope of subject matter.
The scope of the subject matter to be

dealt with by State advisory commit-
tees shall be those subjects of inquiry
or study with which the Commission
itself is authorized to deal, pursuant to
section 104(a) of the act. Each State ad-
visory committee shall confine its
studies to the State covered by its
charter. It may, however, subject to
the requirements of § 703.4, undertake
to study within the limitations of the
act, subjects other than those chosen
by the Commission for study.

[38 FR 15446, June 12, 1973]

§ 703.4 Advisory Committee Manage-
ment Officer.

(a) The Assistant Staff Director for
the Office of Regional Programs is des-
ignated as Advisory Committee Man-
agement Officer pursuant to the re-
quirements of the Federal Advisory
Committee Act of 1972, (Pub. L. 92–463).

(b) Such officer shall carry out the
functions specified in Section 8(b) of
the Federal Advisory Committee Act.

(c) Such officer shall with respect to
each State Advisory Committee, ap-
point an employee, subject to the su-
pervision of the Regional Director of
the Commission having responsibility
for the State within which said Com-
mittee has been chartered, to provide
services to the Committee and to be re-
sponsible for supervising the activity
of the Committee pursuant to section
10 of the Federal Advisory Committe
Act.

[44 FR 75151, Dec. 19, 1979]

§ 703.5 Membership.
(a) Subject to exceptions made from

time to time by the Commission to fit
special circumstances, each State Com-
mittee shall consist of at least 11 mem-
bers appointed by the Commission.
Members of the State Committee shall
serve for a fixed term to be set by the
Commission upon the appointment of a
member subject to the duration of Ad-
visory Committees as prescribed by the

charter, provided that members of the
State Committee may, at any time, be
removed by the Commission.

(b) Membership on the Advisory Com-
mittee shall be reflective of the dif-
ferent ethnic, racial, and religious
communities within each State and the
membership shall also be representa-
tive with respect to sex, political affili-
ation, age and handicap status.

[44 FR 75151, Dec. 19, 1979]

§ 703.6 Officers.

(a) The officers of each State Advi-
sory Committee shall be a Chairperson,
Vice Chairperson and such other offi-
cers as may be deemed advisable.

(b) The Chairperson shall be ap-
pointed by the Commission.

(c) The Vice Chairperson and other
officers shall be elected by the major-
ity vote of the full membership of the
Committee.

(d) The Chairperson, or in his/her ab-
sence the Vice Chairperson, under the
direction of the Commission staff
member appointed pursuant to
§ 703.4(b), shall:

(1) Call meetings of the Committee;
(2) Preside over meetings of the Com-

mittee;
(3) Appoint all subcommittees of the

Committee;
(4) Certify for accuracy the minutes

of Committee meetings prepared by the
assigned Commission staff member;
and

(5) Perform such other functions as
the Committee may authorize or the
Commission may request.

[44 FR 75151, Dec. 19, 1979]

§ 703.7 Subcommittees—Special As-
signments.

Subject to the approval of the des-
ignated Commission employee, a State
Advisory Committee may:

(a) Establish subcommittees, com-
posed of members of the Committee to
study and report upon matters under
consideration, and it may authorize
such subcommittees to take specific
action within the competence of the
Committee; and

(b) Designate individual members of
the Committee to perform special
projects involving research or study on
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matters under consideration by the
Committee.

[44 FR 75151, Dec. 19, 1979]

§ 703.8 Meetings.
(a) Meetings of a Committee shall be

convened by the designated Commis-
sion employee, or, subject to his/her
approval, by the Chairperson, or by a
majority of the Committee members.
The agenda for such Committee or sub-
committee meeting shall be approved
by the designated Commission em-
ployee.

(b) A quorum shall consist of one-half
or more of the members of the Com-
mittee, or five members, whichever is
the lesser, except that with respect to
the conduct of factfinding meetings as
authorized in paragraph (e) of this sec-
tion, a quorum shall consist of three
members.

(c) Notice of all meetings of a Com-
mittee shall be given to the public.

(1) Notice shall be published in the
FEDERAL REGISTER at least 15 days
prior to the meetings, provided that in
emergencies, such requirement may be
waived.

(2) Notice of meetings shall be pro-
vided to the public by press releases
and other appropriate means.

(3) Each notice shall contain a state-
ment of the purpose of the meeting, a
summary of the agenda, and the time,
place, and location of such meeting.

(d) Except as provided for in para-
graph (d)(1) of this section, all meet-
ings of committees or subcommittees
shall be open to the public.

(1) The Assistant Staff Director for
Regional Programs may authorize a
committee or subcommittee to hold a
meeting closed to the public if he/she
determines that the closing of such
meeting is in the public interest: Pro-
vided, That prior to authorizing the
holding of a closed meeting the Assist-
ant Staff Director will have requested
and received the opinion of the Solici-
tor of the Commission with respect to
whether the meeting may be closed
under one or more of the exemptions
provided in the Government in the
Sunshine Act, 5 U.S.C. 552b(c).

(2) In the event that any meeting or
portion thereof is closed to the public,
the Committee shall publish, at least
annually, in summary form a report of

the activities conducted in meetings
not open to the public.

(e) Advisory Committees and sub-
committees may hold factfinding meet-
ings for the purpose of inviting the at-
tendance of and soliciting information
and views from government officials
and private persons respecting subject
matters within the jurisdiction of the
Committee or subcommittee.

(f) Any person may submit a written
statement at any business or factfind-
ing meeting of a Committee or sub-
committee.

(g) At the discretion of the des-
ignated Commission employee or his/
her designee, any person may make an
oral presentation at any business or
factfinding meeting, provided that such
presentation will not defame, degrade
or incriminate any other person as is
prohibited by the Act.

[44 FR 75151, Dec. 19, 1979]

§ 703.9 Reimbursement of members.

(a) Advisory Committee members
may be reimbursed by the Commission
by a per diem subsistence allowance
and for travel expenses at rates not to
exceed those prescribed by Congress for
Government employees, for the follow-
ing activities only:

(1) Attendance at meetings, as pro-
vided for in § 703.8; and

(2) Any activity specifically re-
quested and authorized by the Commis-
sion to be reimbursed.

(b) Members will be reimbursed for
the expense of travel by private auto-
mobile on a mileage basis only to the
extent such expense is no more than
that of suitable public transportation
for the same trip, unless special cir-
cumstances justify the additional ex-
pense of travel by private automobile.

[44 FR 75152, Dec. 19, 1979]

§ 703.10 Public availability of docu-
ments and other materials.

Part 704 of these rules and regula-
tions shall be applicable to reports,
publications, and other materials pre-
pared by or for State advisory commit-
tees.

[38 FR 15446, June 12, 1973]
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PART 704—INFORMATION DISCLO-
SURE AND COMMUNICATIONS

Sec.
704.1 Material available pursuant to 5

U.S.C. 552.
704.2 Complaints.
704.3 Other requests and communications.
704.4 Restrictions on disclosure of informa-

tion.

AUTHORITY: 42 U.S.C. 1975–1975(f); 5 U.S.C.
552.

§ 704.1 Material available pursuant to
5 U.S.C. 552.

(a) Purpose, scope, and definitions. (1)
This section contains the regulations
of the U.S. Commission on Civil Rights
implementing 5 U.S.C. 552. These regu-
lations inform the public with respect
to where and how records and informa-
tion may be obtained from the Com-
mission. Officers and employees of the
Commission shall make Commission
records available under 5 U.S.C. 552
only as prescribed in this section.
Nothing contained in this section, how-
ever, shall be construed to prohibit of-
ficers or employees of the Commission
from routinely furnishing information
or records which are customarily fur-
nished in the regular performance of
their duties.

(2) For the purposes of these regula-
tions the terms listed below are defined
as indicated:

Commission means the United States
Commission on Civil Rights;

Solicitor means the Solicitor of the
United States Commission on Civil
Rights or his/her designee;

FOIA Freedom of Information Act, 5
U.S.C. 552;

FOIA Request means a request in
writing, for records pursuant to 5
U.S.C. 552 which meets the require-
ments of 704.1(d) herein. These regula-
tions do not apply to telephone or
other oral communications and re-
quests not complying with
§ 704.1(d)(1)(i);

Staff Director means the Staff Direc-
tor of the United States Commission
on Civil Rights.

(b) General policy. In order to foster
the maximum participation of an in-
formed public in the affairs of Govern-
ment, the Commission will make the
fullest possible disclosure of its identi-

fiable records and information consist-
ent with such considerations as those
provided in the exemptions of 5 U.S.C.
552, which are set forth in paragraph (f)
of this section.

(c) Material maintained on file pursu-
ant to 5 U.S.C. 552(a)(2). Material main-
tained on file pursuant to 5 U.S.C.
552(a)(2) shall be available for inspec-
tion during regular business hours at
the offices of the Commission at 1121
Vermont Avenue, NW., Washington, DC
20425. Copies of such material shall be
available upon written request, specify-
ing the material desired, addressed to
the Solicitor’s Unit, U.S. Commission
on Civil Rights, Washington, DC 20425,
and upon the payment of fees, if any,
determined in accordance with para-
graph (e) of this section.

(1) Current index. Included in the ma-
terial available pursuant to 5 U.S.C.
552(a)(2) shall be an index of:

(i) All other material maintained on
file pursuant to 5 U.S.C. 552(a)(2); and

(ii) All material published by the
Commission in the FEDERAL REGISTER
and currently in effect.

(2) Deletion of identifying details.
Wherever deletions from material
maintained on file pursuant to 5 U.S.C.
552(a)(2) are required in order to pre-
vent a clearly unwarranted invasion of
privacy, justification for the deletions
shall be placed as a preamble to docu-
ments from which such deletions are
made.

(d) Materials available pursuant to 5
U.S.C. 552(a)(3)—(1) Request Procedures.
(i) Each request for records pursuant to
this subsection shall be in writing over
the signature of the requester, ad-
dressed to the Solicitor’s Unit, U.S.
Commission on Civil Rights, Washing-
ton, DC 20425 and: (A) Shall clearly and
prominently be identified as a request
for information under the Freedom of
Information Act [if submitted by mail
or otherwise submitted in an envelope
or other cover, be clearly and promi-
nently identified as such on the enve-
lope or other cover—e.g., FOIA]; and
(B) shall contain a sufficiently specific
description of the record requested
with respect to names, dates, and sub-
ject matter to permit such record to be
identified and located; and (C) shall
contain a statement that whatever
costs involved pursuant to § 704.1(e) will
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be paid, that such costs will be paid up
to a specified amount, or that waiver
or reduction of fees is requested pursu-
ant to § 704.1(e).

(ii) If the information submitted pur-
suant to § 704.1(d)(1)(i)(B) is insufficient
to enable identification and location of
the records, the Solicitor shall as soon
as possible notify the requester in writ-
ing indicating the additional informa-
tion needed. Every reasonable effort
shall be made to assist in the identi-
fication and location of the record
sought. Time requirements under these
regulations are tolled from the date no-
tification under this subsection is sent
to the requester until an answer in
writing to such notification is received
from requester.

(iii) A request for records which is
not in writing or does not comply with
§ 704.1(d)(1)(i) is not a request under the
Freedom of Information Act and the 10
day time limit for agency response
under the Act will not be deemed appli-
cable.

(iv) Except as otherwise provided
herein, the Solicitor shall immediately
notify the requester of noncompliance
with § 704.1(d)(1)(i)(C) and § 704.1(e).

(2) Agency determinations. (i) Re-
sponses to all requests pursuant to 5
U.S.C. 552(a)(3) shall be made by the
Solicitor in writing to the requester
within 10 working days after receipt by
the Solicitor of such request except as
specifically exempted under § 704.1(d)(1)
(ii), (iii) and (iv), and shall state: (A)
Whether and to what extent the Com-
mission will comply with the request;
(B) the probable availability of the
records or that the records may be fur-
nished with deletions or that records
will be denied as exempt pursuant to 5
U.S.C. 552(b) (i) through (ix); (C) the es-
timated costs, determined in accord-
ance with 704.1(e) herein, including
waiver or reduction of fee as appro-
priate and any deposit or prepayment
requirement; and (D) when records are
to be provided, the time and place at
which records or copies will be avail-
able determined in accordance with the
terms of the request and with
§ 704.1(d)(3). Such response shall be
termed a determination notice.

(ii) In the case of denial of requests
in whole or part the determination no-
tice shall state: (A) Specifically what

records are being denied; (B) the rea-
sons for such denials; (C) the specific
statutory exemption(s) upon which
such denial is based; (D) the names and
titles or positions of every person re-
sponsible for the denial of such request;
and (E) the right of appeal to the Staff
Director of the Commission and proce-
dures for such appeal as provided under
§ 704.1(g).

(iii) Each request received by the So-
licitor’s Unit for records pursuant to
these regulations shall be recorded im-
mediately. The record of each request
shall be kept current, stating the date
and time the request is received, the
name and address of the person making
the request, any amendments to such
request, the nature of the records re-
quested, the action taken regarding the
request, including waiver of fees, ex-
tensions of time pursuant to 5 U.S.C.
552(a)(6)(B), and appeals. The date and
subject of any letters pursuant to
§ 704.1(d)(1) or agency determinations
pursuant to paragraph (d)(2)(i) of this
section, the date(s) any records are
subsequently furnished, and the pay-
ment requested and received.

(3) Time limitations. (i) Time limita-
tions for agency response to a request
for records established by these regula-
tions shall begin when the request is
recorded pursuant to § 704.1(d)(2)(iii). A
written request pursuant to FOIA but
sent to an office of the Commission
other than the Solicitor’s Unit shall be
date stamped, initialed and redirected
immediately to the Solicitor’s Unit.
The required period for agency deter-
mination shall begin when it is re-
ceived by the Solicitor’s Unit in ac-
cordance with § 704.1(d)(2)(iii).

(ii) In unusual circumstances, pursu-
ant to 5 U.S.C. 552(a)(6)(B), the Solici-
tor may, in the case of initial deter-
minations under these regulations, ex-
tend the 10 working day time limit in
which the agency is required to make
its determination notification. Such
extension shall be communicated in
writing to the requesting party setting
forth with particularity the reasons for
such extension and the date on which a
determination is expected to be trans-
mitted. Such extensions may not ex-
ceed 10 working days for any request
and may only be used to the extent
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necessary to properly process a par-
ticular request. Such extension is per-
missible only where there is a dem-
onstrated need: (A) To search for and
collect the requested records from field
facilities or other establishments that
are separate from the Solicitor’s Unit;
(B) to search for, collect, and appro-
priately examine a voluminous amount
of separate and distinct records which
are demanded in a single request; or (C)
for consultation, which shall be con-
ducted with all practicable speed, with
another agency having a substantial
interest in the determination of the re-
quest or among two or more compo-
nents of the same agency having sub-
stantial subject matter interest there-
in.

(e) Fees—(1) Definitions. The following
definitions apply to the terms when
used in this section:

(i) Direct costs means those expendi-
tures which the Commission actually
incurs in searching for and duplicating
(and in the case of commercial request-
ers, reviewing) documents to respond
to a request made under § 704.1(d) of
this part. Direct costs include, for ex-
ample, the salary of the employee(s)
performing the work (the basic rate of
pay for the employee(s) plus 16 percent
of that rate to cover benefits) and the
cost of operating duplicating machin-
ery. Not included in direct costs are
overhead expenses such as costs of
space, and heating or lighting the facil-
ity in which the records are stored.

(ii) Search means all time spent look-
ing for material that is responsive to a
request, including page-by-page or line-
by-line identification within docu-
ments. However, an entire document
will be duplicated if this would prove
to be a more efficient and less expen-
sive method of complying with a re-
quest than a more detailed manner of
searching. Search is distinguished from
review of material in order to deter-
mine whether the material is exempt
from disclosure.

(iii) Duplication means the process of
making a copy of a document nec-
essary to respond to a request for dis-
closure of records. Such copies can
take the form of paper or machine
readable documentation (e.g., magnetic
tape or disk), among others.

(iv) Review means the process of ex-
amining documents located in response
to an information request to determine
whether any portion of any document
is permitted to be withheld. It also in-
cludes processing any documents for
disclosure, e.g., doing all that is nec-
essary to prepare them for release. Re-
view does not include time spent re-
solving general legal or policy issues
regarding the application of exemp-
tions.

(v) Commercial use request means a re-
quest from or on behalf of one who
seeks information for a use or purpose
that furthers the commercial, trade, or
profit interests of the requester or the
person on whose behalf the request is
made. In deciding whether a requester
properly belongs in this category, the
Solicitor will determine the use to
which a requester will put the docu-
ments requested. When the Solicitor
has reasonable cause to doubt such in-
tended use, or where such use is not
clear from the request itself, the Solic-
itor will see additional clarification be-
fore assigning the request to a specific
category.

(vi) Educational institution means a
school, an institution of higher edu-
cation, an institution of professional
education or an institution of voca-
tional education, which operates a pro-
gram or programs of scholarly re-
search.

(vii) Noncommercial scientific institu-
tion means an institution that is not
operated on a commercial basis and
which is operated solely for the pur-
pose of conducting scientific research
the results of which are not intended to
promote any particular product or in-
dustry.

(viii) Representative of the news media
means any person actively gathering
news for an entity that is organized
and operated to publish or broadcast
news to the public. The term news
means information that is about cur-
rent events or that would be of current
interest to the public. News media en-
tities include television or radio sta-
tions broadcasting to the public at
large, and publishers of periodicals (but
only in those instances when they can
qualify as disseminators of ‘‘news’’)
who make their products available for
purchase or subscription by the general
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public. ‘‘Freelance’’ journalists may be
regarded as working for a news organi-
zation if they can demonstrate a solid
basis for expecting publication through
that organization, even though not ac-
tually employed by it.

(2) Costs to be included in fees. The di-
rect costs included in fees will vary ac-
cording to the following categories of
requests:

(i) Commercial use requests. Fees will
include the Commission’s direct costs
for searching for, reviewing, and dupli-
cating the requested records.

(ii) Educational and noncommercial sci-
entific institution requests. The Commis-
sion will provide documents to request-
ers in this category for the cost of du-
plication alone, excluding charges for
the first 100 pages. To be eligible for in-
clusion in this category, requesters
must show that the request is being
made under the auspices of a qualifying
institution and that the records are
sought in furtherance of scholarly (if
the request is from an educational in-
stitution) or scientific (if the request is
from a noncommercial scientific insti-
tution) research.

(iii) Requests from representatives of
the news media. The Commission will
provide documents to requesters in this
category for the cost of duplication
alone, excluding charges for the first
100 pages. To be eligible for inclusion in
this category a requester must meet
the criteria in paragraph (e)(1)(viii) of
this section.

(iv) All other requests. The Commis-
sion will charge requesters who do not
fit into any of the categories in para-
graphs (e)(2)(i) through (iii) of this sec-
tion fees which cover the direct costs
of searching for and duplicating
records that are responsive to the re-
quests, except for the first two hours of
search time and the first 100 pages du-
plicated. However, requests from per-
sons for records about themselves will
continue to be treated under the fee
provisions of the Privacy Act of 1974
and § 705.10 of this chapter.

(3) Fee calculation. Fees will be cal-
culated as follows:

(i) Manual search. At the salary rate
(basic pay plus 16 percent) of the em-
ployee(s) making the search.

(ii) Computer search. At the actual di-
rect cost of providing the search, in-

cluding computer search time directly
attributable to search for records re-
sponsive to the request, runs, and oper-
ator salary apportionable to the
search.

(iii) Review (commercial use requests
only). At the salary rate (basic pay plus
16 percent) of the employee(s) conduct-
ing the review. Only the review nec-
essary at the initial administrative
level to determine the applicability of
any exemption, and not review at the
administrative appeal level, will be in-
cluded in the fee.

(iv) Duplication. At 20 cents per page
for paper copy. For copies of records
prepared by computer (such as tapes or
printouts), the actual cost of produc-
tion, including operator time, will be
charged.

(v) Additional services; certification.
Express mail and other additional serv-
ices that may be arranged by the re-
quester will be charged at actual cost.
The fee for certification or authentica-
tion of copies shall be $3.00 per docu-
ment.

(vi) Assessment of interest. The Com-
mission may begin assessing interest
charges on the 31st day following the
day the fee bill is sent. Interest will be
at the rate prescribed in 31 U.S.C. 3717
and will accrue from the date of bill-
ing.

(vii) No fee shall be charged if the
total billable cost calculated under
paragraphs (e)(2) and (3) of this section
is less than $10,00.

(4) Waiver or reduction of fees. (i) Doc-
uments will be furnished without
charge, or at a reduced charge, where
disclosure of the information is in the
public interest because it is likely to
contribute significantly to public un-
derstanding of the operations or activi-
ties of the government and is not pri-
marily in the commercial interest of
the requester.

(ii) Whenever a waiver or reduction
of fees is granted, only one copy of the
record will be furnished.

(iii) The decision of the Solicitor on
any fee waiver or reduction request
shall be final and unappealable.

(5) Payment procedures—(i) Fee pay-
ment. Payment of fees shall be made by
cash (if delivered in person), check or
money order payable to the United
States Commission on Civil Rights.
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(ii) Notification of fees. No work shall
be done that will result in fees in ex-
cess of $25.00 without written author-
ization from the requester. Where it is
anticipated that fees will exceed $25.00,
and the requester has not indicated in
advance a willingness to pay fees as
high as are anticipated, the requester
will be notified of the amount of the
projected fees. The notification shall
offer the requester an opportunity to
confer with the Solicitor in an attempt
to reformulate the request so as to
meet the requester’s needs at a lower
cost. The administrative time limits
prescribed in 5 U.S.C. 552(a)(6) will not
begin until after the requester agrees
in writing to accept the prospective
charges.

(6) Advance payment of fees. When fees
are projected to exceed $250.00, the re-
quester may be required to make an
advance payment of all or part of the
fee before the request is processed. If a
requester has previously failed to pay a
fee in a timely fashion (i.e. within 30
days of the billing date), the requester
will be required to pay the full amount
owed plus any applicable interest, and
to make an advance payment of the
full amount of the estimated fee before
a new or pending request is processed
from that requester. The administra-
tive time limits prescribed in 5 U.S.C.
552(a)(6) will not begin until after the
requester has complied with this provi-
sion.

(7) Other provisions—(i) Charges for
unsuccessful search. Charges may be as-
sessed for time spent searching for re-
quested records, even if the search fails
to locate responsive records or the
records are determined, after review, to
be exempt from disclosure.

(ii) Aggregating requests to avoid fees.
Multiple requests shall be aggregated
when the Solicitor reasonably deter-
mines that a requester or group of re-
questers is attempting to break down a
request into a series of requests to
evade fees.

(iii) Debt Collection Act. The Debt Col-
lection Act, including disclosure to
consumer reporting agencies and use of
collection agencies, will be used to en-
courage payment where appropriate.

(f) Exemptions (5 U.S.C. 552(b))—
(1) General. The Commission may ex-

empt from disclosure matters that are:

(i)(A) Specifically authorized under
criteria established by an Executive
Order to be kept secret in the interest
of national defense or foreign policy
and (B) are in fact properly classified
pursuant to such Executive Order.

(ii) Related solely to the internal per-
sonnel rules and practices of an agen-
cy;

(iii) Specifically exempted from dis-
closure by statute;

(iv) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential;

(v) Interagency or intra-agency
memoranda or letters which would not
be available by law to a party other
than an agency in litigation with the
agency;

(vi) Personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy;

(vii) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of
such law enforcement records or infor-
mation:

(A) Could reasonably be expected to
interfere with enforcement proceed-
ings,

(B) Could deprive a person of a right
to a fair trial or an impartial adjudica-
tion,

(C) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy,

(D) Could reasonably be expected to
disclose the identity of a confidential
source, including a State, local, or for-
eign agency or authority or any pri-
vate institution which furnished infor-
mation on a confidential basis,

(E) Could disclose techniques and
procedures for all enforcement inves-
tigations or prosecutions, or could dis-
close guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be ex-
pected to risk circumvention of the
law, or

(F) Could reasonably be expected to
endanger the life or physical safety of
any individual;

(viii) Contained in or related to ex-
amination, operating, or condition re-
ports prepared by, on behalf of, or for
the use of an agency responsible for the
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regulation or supervision of financial
institutions; and

(ix) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells.

(2) Investigatory records or informa-
tion. (5 U.S.C. 552(b)(7)). (i) Among the
documents exempt from disclosure pur-
suant to § 704.1(f)(1)(vii) shall be records
or information reflecting investiga-
tions which either are conducted for
the purpose of determining whether a
violation(s) of legal right has taken
place, or have disclosed that a viola-
tion(s) of legal right has taken place,
but only to the extent that production
of such records or information would
fall within the classifications estab-
lished in paragraphs (f)(1)(vii)(B)
through (F) of this section.

(ii) Among the documents exempt
from disclosure under para-
graphs(f)(1)(vii)(D) and (f)(2)(i) of this
section concerning confidential sources
shall be documents which disclose the
fact or the substance of a communica-
tion made to the Commission in con-
fidence relating to an allegation or
support of an allegation of wrongdoing
by certain persons. It is sufficient
under this subsection to indicate the
confidentiality of the source if the sub-
stance of the communication or the
circumstances of the communication
indicate that investigative effective-
ness could reasonably be expected to be
inhibited by disclosure.

(iii) Whenever a request is made
which involves access to records de-
scribed in paragraph (f)(1)(vii)(A) of
this section and the investigation or
proceeding involves a possible viola-
tion of criminal law; and there is rea-
son to believe that the subject of the
investigation or proceeding is not
aware of its pendency, and disclosure of
the existence of the records could rea-
sonably be expected to interfere with
enforcement proceedings, the Commis-
sion may, during only such time as
that circumstance continues, treat the
records as not subject to the require-
ments of 5 U.S.C. 552 and this section.

(3) Any reasonably segregable portion
of a record shall be provided to any
person requesting such record after de-
letion of the portions which are exempt
under this subsection.

(g) Administrative appeals. (1) These
procedures apply whenever a requester
is denied records under § 704.1(d)(2)(i).

(2) Parties may appeal § 704.1(d)(2)(i)
decisions within 90 days of the date of
such decision by filing a written re-
quest for review addressed to the Staff
Director, U.S. Commission on Civil
Rights, Washington, DC 20425, by cer-
tified mail, including a copy of the
written denial, and may include a
statement of the circumstances, rea-
sons or arguments advanced in support
of disclosure. Review will be made by
the Staff Director on the basis of the
written record.

(3) The decision on review of any ap-
peal filed under this subsection shall be
in writing over the signature of the
Staff Director, will be promptly com-
municated to the person requesting re-
view, and will constitute the final ac-
tion of the Commission.

(4) Determinations of appeals filed
under this subsection shall be made
within 20 working days after the re-
ceipt of such appeal. If, on appeal, de-
nial of records is in whole or part
upheld, the Staff Director shall notify
the persons making such request of the
provisions for judicial review of that
determination under 5 U.S.C. 552(a)(4).

(5) An extension of time may be
granted under this subsection pursuant
to criteria established in § 704.1(d)(3)(ii)
(A) to (C), except that such extension
together with any extension which
may have been granted pursuant to
§ 704.1(d)(3)(ii) may not exceed a total
of 10 working days.

[40 FR 22833, May 27, 1975, as amended at 44
FR 75152, Dec. 19, 1979; 55 FR 9884, 9886, Mar.
16, 1990]

§ 704.2 Complaints.
Any person may bring to the atten-

tion of the Commission a grievance
which he believes falls within the juris-
diction of the Commission, as set forth
in section 104 of the Act. This shall be
done by submitting a complaint in
writing to the Office of Federal Civil
Rights Evaluation, U.S. Commission on
Civil Rights, Washington, DC 20425. Al-
legations falling under section 104(a)
(1) and (5) of the Act (discrimination or
fraud in voting) must be under oath or
affirmation. All complaints should set
forth the pertinent facts upon which
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the complaint is based, including but
not limited to specification of (a)
names and titles of officials or other
persons involved in acts forming the
basis for the complaint; (b) accurate
designations of place locations in-
volved; (c) dates of events described in
the complaint.

[34 FR 7577, May 10, 1969, as amended at 44
FR 75152, Dec. 19, 1979]

§ 704.3 Other requests and communica-
tions.

Requests for information should be
addressed to Press and Communica-
tions Division and requests for Com-
mission literature should be directed to
Publications Management Division,
U.S. Commission on Civil Rights,
Washington, DC 20425. Communications
with respect to Commission proceed-
ings should be made pursuant to § 702.17
of this chapter. All other communica-
tions should be directed to Office of
Staff Director, U.S. Commission on
Civil Rights, Washington, DC 20425.

[44 FR 75152, Dec. 19, 1979]

§ 704.4 Restrictions on disclosure of in-
formation.

(a) By the provisions of section 102(g)
of the Act, no evidence or testimony or
summary of evidence or testimony
taken in executive session may be re-
leased or used in public sessions with-
out the consent of the Commission, and
any person who releases or uses in pub-
lic without the consent of the Commis-
sion such evidence or testimony taken
in executive session shall be fined not
more than $1,000 or imprisoned for not
more than 1 year.

(b) Unless a matter of public record,
all information or documents obtained
or prepared by any Member, officer, or
employee of the Commission, including
members of State Advisory Commit-
tees, in the course of his official duties,
or by virtue of his official status, shall
not be disclosed or used by such person
for any purpose except in the perform-
ance of his official duties.

(c) Any Member, officer, or employee
of the Commission including members
of State Advisory Committees, who is
served with a subpena, order, or other
demand requiring the disclosure of
such information or the production of

such documents shall appear in re-
sponse to such subpena, order, or other
demand and, unless otherwise directed
by the Commission, shall respectfully
decline to disclose the information or
produce the documents called for, bas-
ing his refusal upon this section. Any
such person who is served with such a
subpena, order, or other demand shall
promptly advise the Commission of the
service of such subpena, order, or other
demand, the nature of the information
or documents sought, and any cir-
cumstances which may bear upon the
desirability of making available such
information or documents.

[32 FR 9684, July 4, 1967]

PART 705—MATERIALS AVAILABLE
PURSUANT TO 5 U.S.C. 552a

Sec.
705.1 Purpose and scope.
705.2 Definitions.
705.3 Procedures for requests pertaining to

individual records in a system of records.
705.4 Times, places, and requirements for

identification of individuals making re-
quests and identification of records re-
quested.

705.5 Disclosure of requested information to
individuals.

705.6 Request for correction or amendment
to record.

705.7 Agency review of request for correc-
tion or amendment of the record.

705.8 Appeal of an initial adverse agency de-
termination.

705.9 Disclosure of records to a person other
than the individual to whom the record
pertains.

705.10 Fees.
705.11 Penalties.
705.12 Special procedures: Information fur-

nished by other agencies.
705.13 Exemptions.
705.95 Accounting of the disclosures of rec-

ords.

AUTHORITY: Secs. 101–106, 71 Stat. 634–636 as
amended (42 U.S.C. 1975–1975c); 5 U.S.C. 552a.

SOURCE: 40 FR 45727, Oct. 2, 1975, unless
otherwise noted. Redesignated at 44 FR 75152,
Dec. 19, 1979.

§ 705.1 Purpose and scope.
(a) The purpose of this part is to set

forth rules to inform the public regard-
ing information maintained by the
Commission on Civil Rights about
identifiable individuals and to inform
those individuals how they may gain
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access to and correct or amend infor-
mation about themselves.

(b) The rules in this part carry out
the requirements of the Privacy Act of
1974 (Pub. L. 93–579) and in particular 5
U.S.C. 552a as added by that Act.

(c) The rules in this part apply only
to records disclosed or requested under
the Privacy Act of 1974, and not to re-
quests for information made pursuant
to the Freedom of Information Act, 5
U.S.C. 552.

§ 705.2 Definitions.
For the purpose of this regulation:
(a) The terms Commission and agency

mean the U.S. Commission on Civil
Rights;

(b) The term individual means a citi-
zen of the United States or an alien
lawfully admitted for permanent resi-
dence;

(c) The term maintain includes main-
tain, collect, use, or disseminate;

(d) The term record means any item,
collection, or grouping of information
about an individual that is maintained
by the Commission, including, but not
limited to, his or her education, finan-
cial transactions, medical history, and
criminal or employment history and
that contains his or her name, or the
identifying number, symbol, or other
identifying particular assigned to the
individual;

(e) The term system record means a
group of any records under the control
of the Commission from which infor-
mation may be retrieved by the name
of the individual or by some identify-
ing number, symbol, or other identify-
ing particular assigned to that individ-
ual;

(f) The term statistical record means a
record in a system of records main-
tained for statistical research or re-
porting purposes only and not used in
whole or in part in making any deter-
mination about an identifiable individ-
ual, except as provided in section 8 of
title 13; and

(g) The term routine use means, with
respect to the disclosure of a record,
the use of such record for a purpose
which is compatible with the purpose
for which it was collected.

(h) For purposes of these Rules, a
confidential source means a source who
furnished information to the Govern-

ment under an express promise that
the identity of the source would re-
main confidential, or, prior to Septem-
ber 27, 1975, under an implied promise
that the identity of the source would
be held in confidence.

§ 705.3 Procedures for requests per-
taining to individual records in a
system of records.

(a) An individual seeking notification
of whether a system of records con-
tains a record pertaining to him or her
or an individual seeking access to in-
formation or records pertaining to him
or her which is available under the Pri-
vacy Act of 1974, shall present his or
her request in person or in writing to
the Solicitor of the Commission.

(b) In addition to meeting the re-
quirements set forth in § 705.4(c) or (d),
any person who requests information
under these regulations shall provide a
reasonably specific description of the
information sought so that it may be
located without undue search or in-
quiry. If possible, that description
should include the nature of the rec-
ords sought, the approximate dates
covered by the record, and, if known by
the requester, the system in which the
record is thought to be included. Re-
quested information that is not identi-
fied by a reasonably specific descrip-
tion is not an identifiable record, and
the request for that information can-
not be treated as a formal request.

(c) If the description is insufficient,
the agency will notify the requester
and, to the extent possible, indicate
the additional information required.
Every reasonable effort shall be made
to assist a requester in the identifica-
tion and location of the record or
records sought.

[40 FR 45727, Oct. 2, 1975, as amended by 42
FR 12046, Mar 2, 1977. Redesignated at 44 FR
75152, Dec. 19, 1979]

§ 705.4 Times, places, and require-
ments for identification of individ-
uals making requests and identi-
fication of records requested.

(a) The Solicitor is the designated
Privacy Act Officer for the Commis-
sion.

(b) An individual making a request to
the Solicitor in person may do so at
the Commission’s headquarters office,
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1121 Vermont Avenue, NW., Washing-
ton, DC 20425, on any business day dur-
ing business hours. Persons may also
appear for purposes of identification
only, at any of the regional offices of
the Commission on any business day
during business hours. Regional offices
are located as follows:

Region I: U.S. Commission on Civil Rights,
55 Summer Street, 8th Floor, Boston, Mas-
sachusetts 02110, (617) 223–4671 (8:45 a.m.–
5:30 p.m.)

Region II: U.S. Commission on Civil Rights,
26 Federal Plaza, Room 1639, New York, NY
10007, (212) 264–0543 (9:00 a.m.–5:30 p.m.)

Region III: U.S. Commission on Civil Rights,
2120 L Street, N.W., Room 510, Washington,
DC 20037, (202) 254–6670 (8:45 a.m.–5:30 p.m.)

Region IV: U.S. Commission on Civil Rights,
Citizens Trust Bank Building, 75 Piedmont
Avenue, NE., Atlanta, Georgia 30303, (404)
221–4344 (9:00 a.m.–5:30 p.m.)

Region V: U.S. Commission on Civil Rights,
230 South Dearborn Street, 32nd Floor, Chi-
cago, Illinois 60604, (312) 353–7371 (8:45 a.m.–
5:30 p.m.)

Region VI: U.S. Commission on Civil Rights,
Heritage Plaza, 418 South Main, First
Floor, San Antonio, Texas 78204, (512) 225–
4810 (8:45 a.m.–5:30 p.m.)

Region VII: U.S. Commission on Civil
Rights, 911 Walnut Street, Kansas City,
Missouri 64106, (816) 374–5253 (8:00 a.m.–5:30
p.m.)

Region IX: U.S. Commission on Civil Rights,
312 North Spring Street, Room 1015, Los
Angeles, California 90012, (213) 688–5705 (8:45
a.m.–5:00 p.m.)

Region X: U.S. Commission on Civil Rights,
Federal Building, 915 Second Avenue,
Room 2852, Seattle, Washington 98174, (206)
442–1246 (8:00 a.m.–5:00 p.m.)

(c) An individual seeking access to
records in person may establish his or
her identity by the presentation of one
document bearing a photograph (such
as a driver’s license, passport, or iden-
tification card or badge) or by the pres-
entation of two items of identification
which do not bear a photograph, but do
bear both a name and address (such as
a credit card). When identification is
made without photographic identifica-
tion the Commission will request a sig-
nature comparison to the signature ap-
pearing on the items offered for identi-
fication, whenever possible and prac-
tical.

(d) An individual seeking access to
records by mail shall establish his or
her identity by a signature, address,

date of birth, and one other identifica-
tion, such as a copy of a driver’s li-
cense, passport, identification card or
badge, credit card or other document.
The words ‘‘Privacy Act Request’’
should be placed in capital letters on
the face of the envelope in order to fa-
cilitate requests by mail.

(e) An individual seeking access in
person or by mail who cannot provide
the required documentation of identi-
fication may provide a notarized state-
ment, swearing or affirming to his or
her identity and to the fact that he or
she understands that there are crimi-
nal penalties for the making of false
statements.

(f) The parent or guardian of a minor
or a person judicially determined to be
incompetent, in addition to establish-
ing the identity of the minor or incom-
petent person he or she represents as
required by paragraphs (a) through (c)
of this section, shall establish his or
her own parentage or guardianship by
furnishing a copy of a birth certificate
showing parentage or court order es-
tablishing guardianship.

(g) An individual seeking to review
information about himself or herself
may be accompanied by another person
of his or her own choosing. In all such
cases, the individual seeking access
shall be required to furnish a written
statement authorizing the discussion
of his or her record in the presence of
the accompanying person.

[40 FR 45727, Oct. 2, 1975, as amended at 42 FR
12046, Mar 2, 1977. Redesignated and amended
at 44 FR 75152, Dec. 19, 1979]

§ 705.5 Disclosure of requested infor-
mation to individuals.

The Solicitor, or one or more as-
sistants designated by him or her, upon
receiving a request for notification of
the existence of a record, or for access
to a record shall (a) determine whether
such record exists; (b) determine
whether access is available under the
Privacy Act; (c) notify the requesting
person of those determinations within
10 (ten) working days (excluding Satur-
days, Sundays, and legal public holi-
days); and (d) provide access to infor-
mation pertaining to that person which
has been determined to be available.
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§ 705.6 Request for correction or
amendment to record.

(a) Any individual who has reviewed
a record pertaining to him or her that
was furnished to him or her under this
part may request the agency to correct
or amend all or part of that record.

(b) Each individual requesting a cor-
rection or amendment shall send the
request to the Solicitor.

(c) Each request for a correction or
amendment of a record shall contain
the following information:

(1) The name of the individual re-
questing the correction or amendment.

(2) The name of the system of records
in which the record sought to be
amended is maintained.

(3) The location of the record system
from which the record was obtained.

(4) A copy of the record sought to be
amended or a description of that
record.

(5) A statement of the material in the
record that should be corrected or
amended.

(6) A statement of the specific word-
ing of the correction or amendment
sought.

(7) A statement of the basis for the
requested correction or amendment in-
cluding any material that the individ-
ual can furnish to substantiate the rea-
sons for the amendment sought.

§ 705.7 Agency review of request for
correction or amendment of the
record.

Within ten (10) working days (exclud-
ing Saturdays, Sundays and legal pub-
lic holidays) of the receipt of the re-
quest for the correction or amendment
of a record, the Solicitor shall ac-
knowledge receipt of the request and
inform the individual that his or her
request has been received and inform
the individual whether further infor-
mation is required before the correc-
tion or amendment can be considered.
Further, the Solicitor shall promptly,
and, under normal circumstances, not
later than thirty (30) working days
after receipt of the request, make the
requested correction or amendment or
notify the individual of his or her re-
fusal to do so, including in the notifica-
tion the reasons for the refusal, and
the procedures established by the Com-
mission by which the individual may

initiate a review of that refusal. In the
event of correction or amendment, an
individual shall be provided with one
copy of each record or portion thereof
corrected or amended pursuant to his
or her request without charge as evi-
dence of the correction or amendment.
The Commission shall also provide to
all prior recipients of such a record,
the corrected or amended information
to the extent that it is relevant to the
information previously furnished to a
recipient pursuant to the Privacy Act.

[40 FR 45727, Oct. 2, 1975, as amended at 42 FR
12046, Mar. 2, 1977. Redesignated at 44 FR
75152, Dec. 19, 1979]

§ 705.8 Appeal of an initial adverse
agency determination.

(a) Any individual whose request for
access or for a correction or amend-
ment which has been denied, in whole
or in part, by the Solicitor may appeal
that decision to the Staff Director of
the Commission, 1121 Vermont Avenue,
NW., Room 800, Washington, DC 20425,
or to a designee of the Staff Director.

(b) The appeal shall be in writing and
shall:

(1) Name the individual making the
appeal;

(2) Identify the record sought to be
amended or corrected;

(3) Name the record system in which
that record is contained;

(4) Contain a short statement de-
scribing the amendment or correction
sought; and

(5) State the name of the person who
initially denied the correction or
amendment.

(c) Not later than thirty (30) working
days (excluding Saturdays, Sundays,
and legal public holidays) after the
date on which the agency received the
appeal, the Staff Director shall com-
plete his or her review of the appeal
and make a final decision thereon, un-
less, for good cause shown, the Staff
Director extends the appeal period be-
yond the initial thirty (30) day appeal
period. In the event of such an exten-
sion the Staff Director shall promptly
notify the individual making the ap-
peal that the period for a final decision
has been extended.

(d) After review of an appeal request,
the Staff Director will send a written
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notice to the requester containing the
following information:

(1) The decision, and if the denial is
upheld, the reasons for the decision;

(2) The right of the requester to insti-
tute a civil action in a Federal District
Court for judicial review of the deci-
sion, if the appeal is denied; and

(3) The right of the requester to file
with the Commission a concise state-
ment setting forth the reasons for his
or her disagreement with the Commis-
sion’s decision denying the request.
The Commission shall make this state-
ment available to any person to whom
the record is later disclosed, together
with a brief statement, if the Commis-
sion considers it appropriate, of the
agency’s reasons for denying the re-
quested correction or amendment.
These statements shall also be pro-
vided to all prior recipients of the
record to the extent that it is relevant
to the information previously fur-
nished to a recipient pursuant to the
Privacy Act.

[40 FR 45727, Oct. 2, 1975, as amended at 42 FR
12047, Mar. 2, 1977. Redesignated at 44 FR
75152, Dec. 19, 1979]

§ 705.9 Disclosure of records to a per-
son other than the individual to
whom the record pertains.

(a) Any individual who desires to
have his or her record disclosed to or
mailed to a third person may authorize
that person to act as his or her agent
for that specific purpose. The author-
ization shall be in writing, signed by
the individual, and notarized. The
agent shall also submit proof of his or
her own identity as provided in § 705.4.

(b) The parent of any minor individ-
ual or the legal guardian of any indi-
vidual who has been declared by a
court to be incompetent, due to phys-
ical or mental incapacity, may act on
behalf of that individual in any matter
covered by this part. A parent or
guardian who desires to act on behalf
of such an individual shall present suit-
able evidence of parentage or guardian-
ship, by birth certificate, copy of a
court order or similar documents, and
proof of the individual’s identity as
provided in § 705.4.

(c) An individual to whom a record is
to be disclosed, in person, pursuant to
this part may have a person of his or

her own choosing accompany the indi-
vidual when the record is disclosed.

§ 705.10 Fees.
If an individual requests copies of his

or her records the charge shall be three
(3) cents per page, Provided, however,
That the Commission shall not charge
for copies furnished to an individual as
a necessary part of the process of dis-
closing the record to an individual.
Fees may be waived or reduced in ac-
cordance with § 704.1(e) of the Commis-
sion’s regulations (45 CFR part 704) be-
cause of indigency, where the cost is
nominal, when it is in the public inter-
est not to charge, or when waiver
would not constitute an unreasonable
expense to the Commission.

§ 705.11 Penalties.
Any person who makes a false state-

ment in connection with any request
for a record, or in any request for an
amendment to a record under this part,
is subject to the penalties prescribed in
18 U.S.C. 494 and 495.

§ 705.12 Special procedures: Informa-
tion furnished by other agencies.

When records or information sought
from the Commission include informa-
tion furnished by other Federal agen-
cies, the Solicitor shall consult with
the appropriate agency prior to making
a decision to disclose or to refuse to
disclose the record, but the decision
whether or not to disclose the record
shall be made by the Solicitor.

§ 705.13 Exemptions.
(a) Under the provision of 5 U.S.C.

552a(k), it has been determined by the
agency that the following exemptions
are necessary and proper and may be
asserted by the agency:

(1) Exemption (k)(2) of the Act. Inves-
tigatory material compiled for law en-
forcement purposes, other than mate-
rial within the scope of subsection
(j)(2) of the Privacy Act: Provided, how-
ever, That if any individual is denied
any right, privilege, or benefit that he
or she would otherwise be eligible for,
as a result of the maintenance of such
material, such material shall be pro-
vided to such individual, except to the
extent that the disclosure of such ma-
terial would reveal the identify of a
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source who furnished information to
the Government under an express
promise that the identity of the source
would be held in confidence, or, prior
to the effective date of this section,
under an implied promise that the
identity of the source would be held in
confidence.

(2) Exemption (k)(4) of the Act. Statis-
tical personnel records that are used
only to generate aggregate data or for
other evaluative or analytical purposes
and which are not used to make deci-
sions on the rights, benefits, or entitle-
ments of individuals.

(3) Exemption (k)(5) of the Act. Inves-
tigatory material maintained solely
for the purposes of determining an in-
dividual’s qualifications, eligibility, or
suitability for employment in the Fed-
eral civilian service, Federal contracts,
or access to classified information, but
only to the extent that disclosure of
such material would reveal the iden-
tity of the source who furnished infor-
mation to the Government under an
express promise that the identity of
the source would be held in confidence,
or prior to September 27, 1975, under an
implied promise that the identity of
the source would be held in confidence.

(4) Testing or examination material
used solely to determine individual
qualifications for promotion or ap-
pointment in the Federal service the
disclosure of which would compromise
the objectivity or fairness of the test-
ing or examination process.

(b) Following are Commission sys-
tems of records which are partially ex-
empt under 5 U.S.C. 552a(k)(2), (4), (5),
and (6) and the reasons for such exemp-
tions:

(1) Appeals, Grievances and Complaints
(staff)—Commission Project, CRC–001. Ex-
empt partially under 5 U.S.C.
552a(k)(2)—The reasons for possibly as-
serting the exemptions are to prevent
subjects of investigation from frustrat-
ing the investigatory process, to pre-
vent disclosure of investigative tech-
niques, to maintain the ability to ob-
tain necessary information, to fulfill
commitments made to sources to pro-
tect their identities and the confiden-
tiality of information and to avoid en-
dangering these sources.

(2) Complaints, CRC–003—Exempt par-
tially under 5 U.S.C. 552a(k)(2). The rea-

sons for possibly asserting the exemp-
tions are to prevent subjects of inves-
tigation from frustrating the investiga-
tory process, to prevent disclosure of
investigative techniques, to maintain
the ability to obtain necessary infor-
mation, to fulfill commitments made
to sources to protect their identities
and the confidentiality of information
and to avoid endangering these
sources.

(3) Commission projects, CRC–004—Par-
tially exempt under 5 U.S.C. 552a(k)(a).
The reasons for asserting the exemp-
tions are to prevent subjects of inves-
tigation from frustrating the investiga-
tory process, to prevent disclosure of
investigative techniques, to maintain
the ability to obtain necessary infor-
mation, to fulfill commitments made
to sources to protect their identities
and the confidentiality of information
and to avoid endangering these
sources.

(4) Other Employee Programs: EEO,
Troubled Employee, and Upward Mobil-
ity, CRC–006—Partially exempt under 5
U.S.C. 552a(k)(4), (5), and (6). The rea-
sons for asserting the exemptions are
to maintain the ability to obtain can-
did and necessary information, to ful-
fill commitments made to sources to
protect the confidentiality of informa-
tion, to avoid endangering these
sources and, primarily, to facilitate
proper selection or continuance of the
best applicants or persons for a given
position.

(5) State Advisory Committees Projects,
CRC–009—Partially exempt under 5 U.S.C.
552a(k)(2). The reasons for possibly as-
serting the exemptions are to prevent
subjects of investigation from frustrat-
ing the investigatory process, to pre-
vent disclosure of investigative tech-
niques, to maintain the ability to ob-
tain necessary information, to fulfill
commitments made to sources to pro-
tect their identities and the confiden-
tiality of information and to avoid en-
dangering these sources.

§ 705.95 Accounting of the disclosures
of records.

(a) All disclosures of records covered
by this part 705, except for the exemp-
tions listed in § 705.95(b), shall be ac-
counted for by keeping a written
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record of the particular record dis-
closed, the name and address of the
person or agency to whom or to which
disclosed, and the date, nature and pur-
pose of the disclosure.

(b) No accounting is required for dis-
closures of records to those officials
and employees of the Commission who
have a need for the record in the per-
formance of their duties, or if disclo-
sure would be required under the Free-
dom of Information Act. 5 U.S.C. 552.

(c) The accounting shall be main-
tained for 5 years or until the record is
destroyed or transferred to the Na-
tional Archives and Record Service for
storage, in which event, the accounting
pertaining to those records, unless
maintained separately, shall be trans-
ferred with the records themselves.

(d) The accounting of disclosures
may be recorded in any system the
Commission determines is sufficient
for this purpose, however, the Commis-
sion must be able to construct from its
system a listing of all disclosures. The
system of accounting of disclosures is
not a system of records under the defi-
nition in § 705.2(e) and no accounting
need be maintained for disclosure of
the accounting of disclosures.

(e) Upon request of an individual to
whom a record pertains, the account-
ing of the disclosures of that record
shall be made available to the re-
quester, provided that he/she has com-
plied with § 705.3(a) and with § 705.4(c)
or (d).

[42 FR 12047, Mar. 2, 1977]

PART 706—EMPLOYEE
RESPONSIBILITIES AND CONDUCT

Subpart A—General Provisions
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706.14 Misuse of information.
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Requirements

706.19 Statements of financial and property
interests and outside employment.

706.20 Time and place for filing of reports.
706.21 Exclusion of certain positions from

reporting requirements.
706.22 Information required to be reported—

reporting forms.
706.23 Review of reports.
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AUTHORITY: Secs. 101–106, 71 Stat. 634–636,
as amended (42 U.S.C. 1975–1975e) Pub. L. 95–
521, as amended, 5 CFR 735.

SOURCE: 44 FR 75152, Dec. 19, 1979, unless
otherwise noted.

Subpart A—General Provisions
§ 706.1 Adoption of regulations.

Pursuant to 5 CFR 735.104(f) and
735.502, the U.S. Commission on Civil
Rights (hereinafter referred to as the
Commission) hereby adopts, with ap-
propriate modifications, relevant sec-
tions of Part 735 of Title 5 of the Code
of Federal Regulations as renumbered
and set forth below.

§ 706.2 Purpose.
The maintenance of unusually high

standards of honesty, integrity, impar-
tiality, and conduct by Government
employees and special Government em-
ployees is essential to assure the prop-
er performance of the Government’s
business and the maintenance of con-
fidence by citizens in their Govern-
ment. The avoidance of misconduct and
conflicts of interest on the part of Gov-
ernment employees and special Gov-
ernment employees through informed
judgment is indispensable to the main-
tenance of these standards. To accord
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with these concepts, this part sets
forth the United States Commission on
Civil Rights’ regulations covering the
agency’s employees and special Gov-
ernment employees, prescribing stand-
ards of conduct and responsibilities,
and governing statements reporting
employment and financial interests.

§ 706.3 Definitions.
In this part:
Commission means the United States

Commission on Civil Rights, an Execu-
tive agency as defined by Section 105 of
Title 5, United States Code.

Employee means an officer or em-
ployee of the Commission including a
special Government employee, as de-
fined in 18 U.S.C. 202.

Executive order means Executive
Order 11222 of May 8, 1965.

Person means an individual, a cor-
poration, a company, an association, a
firm, a partnership, a society, a joint
stock company, or any other organiza-
tion or institution.

§ 706.4 Distribution.
(a) Within 90 days after publication

of these regulations in the FEDERAL
REGISTER the Commission shall furnish
each employee with a copy of the regu-
lations.

(b) The Commission shall furnish all
new employees with a copy of the regu-
lations at the time of their entrance on
duty.

(c) The Commission shall bring the
regulations to the attention of each
employee annually, and at such other
times as circumstances warrant.

(d) The Commission shall have avail-
able for review by employees copies of
relevant laws, the Executive order, and
pertinent Commission instructions re-
lating to ethical and other standards of
conduct.

§ 706.5 Counseling.
The Solicitor of the Commission

shall serve as the agency’s ethical con-
duct counselor and is the designated
agency official for the purposes of the
Ethics in Government Act of 1978, Pub.
L. 95–521. The Solicitor shall respond to
requests by employees and special Gov-
ernment employees for advice and
guidance respecting questions of ethi-
cal conduct, conflicts of interest, re-

porting of financial interests and other
matters of law covered by these regula-
tions.

§ 706.6 Disciplinary and other reme-
dial action.

An employee of the Commission who
violates any of the regulations in this
part may be disciplined. The discipli-
nary action may be in addition to any
penalty prescribed by law for the viola-
tion. In addition to or in lieu of dis-
ciplinary action, remedial action to
end conflicts or appearance of conflicts
of interests may include but is not lim-
ited to:

(a) Changes in assigned duties;
(b) Divestment by an employee of

any conflicting interest; or
(c) Disqualification for a particular

assignment.

§ 706.7 Outside employment and other
activity.

Employees of the Commission may
engage in outside employment or other
outside activity not incompatible with
the full and proper discharge of the du-
ties and responsibilities of their Gov-
ernment employment. Employees who
wish to engage in outside employment
shall first obtain the approval, in writ-
ing, of their supervisor.

§ 706.8 Prohibition against disclosure
of evidence.

All employees of the Commission are
subject to the prohibition on disclosure
of evidence taken in executive session
contained in Section 102(g) of the Civil
Rights Act of 1957, 71 Stat. 634, as
amended.

Subpart B—Ethical and Other
Conduct and Responsibilities
of Employees

§ 706.9 Proscribed actions.
An employee shall avoid any action,

whether or not specifically prohibited
by this subpart, which might result in,
or create the appearance of:

(a) Using public office for private
gain;

(b) Giving preferential treatment to
any person;

(c) Impeding Commission efficiency
or economy;
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(d) Making a Commission decision
outside official channels;

(e) Losing complete independence or
impartiality; or

(f) Affecting adversely the confidence
of the public in the integrity of the
Commission.

§ 706.10 Gifts, entertainment and fa-
vors.

(a) Except as provided in paragraphs
(b) and (e) of this section, an employee
shall not solicit or accept, directly or
indirectly, any gift, gratuity, favor, en-
tertainment, loan, or any other thing
of monetary value from a person who:

(1) Has, or is seeking to obtain,
contractural or other business or finan-
cial relations with the Commission;

(2) Conducts operations or activities
that are regulated by the Commission;
or

(3) Has interests that may be sub-
stantially affected by the performance
or nonperformance of the employee’s
official duty.

(b) Exceptions from the prohibitions
contained in paragraph (a) of this sec-
tion are as follows:

(1) Gifts, entertainment and favors
which derive from family or personal
relationships (such as those between
parents, children, or spouse of the em-
ployee and the employee) when the cir-
cumstances make it clear that it is
those relationships rather than the
business of the persons concerned
which are the motivating factors;

(2) Acceptance of food and refresh-
ments of nominal value on infrequent
occasions in the ordinary course of a
luncheon or dinner meeting or other
meeting or on an inspection tour where
an employee may properly be in at-
tendance;

(3) Aceptance of loans from banks or
other financial institutions on cus-
tomary terms to finance proper and
usual activities of employees, such as
home mortgage loans; and

(4) Acceptance of unsolicited adver-
tising or promotional material, such as
pens, pencils, note pads, calendars, and
other items of nominal intrinsic value.

(c) Employees shall not solicit a con-
tribution from another employee for a
gift to an official superior, make a do-
nation as a gift to an official superior,
or accept a gift from an employee re-

ceiving less pay than themselves. This
paragraph, however, does not prohibit
a voluntary gift of nominal value or
donation in a nominal amount made on
a special occasion such as marriage,
illness, or retirement.

(d) An employee shall not accept a
gift, present, decoration, or other thing
from a foreign government unless au-
thorized by Congress as provided by the
Constitution and 5 U.S.C. 7342.

(e) Neither this section nor § 706.11
precludes an employee from receipt of
bona fide reimbursement, unless pro-
hibited by law, for expenses of travel
and such other necessary subsistence
as is compatible with this part, for
which no Government payment or re-
imbursement is made. This paragraph,
however, does not allow employees to
be reimbursed, or payment to be made
on their behalf, for excessive personal
living expenses, gifts, entertainment or
other personal benefits.

§ 706.11 Proscribed outside employ-
ment and other activities.

(a) An employee shall not engage in
outside employment or other outside
activity not compatible with the full
and proper discharge of the duties and
responsibilities of Government employ-
ment. Incompatible activities include
but are not limited to:

(1) Acceptance of a fee, compensa-
tion, gift, payment of expense, or any
other thing of monetary value in cir-
cumstances in which acceptance may
result in, or create the appearance of
conflicts of interest; or

(2) Outside employment which tends
to impair mental or physical capacity
to perform Governmental duties and
responsibilities in an acceptable man-
ner.

(b) An employee shall not receive any
salary or anything of monetary value
from a private source as compensation
for service to the Government as pro-
hibited by 18 U.S.C. 209.

(c) Employees are encouraged to en-
gage in teaching, lecturing, and writ-
ing that is not prohibited by law, the
Executive order, or Commission regu-
lations. An employee shall not, either
for or without compensation, engage in
teaching, lecturing, or writing, includ-
ing teaching, lecturing, or writing for
the purpose of the special preparation

VerDate 21-NOV-96 12:07 Nov 22, 1996 Jkt 167171 PO 00000 Frm 00304 Fmt 8010 Sfmt 8010 E:\CFR\167171.078 167171



305

Commission on Civil Rights § 706.16

of a person or class of persons for an
examination of the Office of Personnel
Management or Board of Examiners for
the Foreign Service, that depends on
information obtained as a result of
Government employment, except when
that information has been made avail-
able to the general public or will be
made available on request, or when the
agency head gives written authoriza-
tion for use of nonpublic information
on the basis that the use is in the pub-
lic interest. In addition, an employee
who is a Presidential appointee covered
by section 401(a) of the order shall not
receive compensation or anything of
monetary value for any consultation,
lecture, discussion, writing, or appear-
ance the subject matter of which is de-
voted substantially to the responsibil-
ities, programs, or operations of the
Commission or which draws substan-
tially on official data or ideas which
have not become part of the body of
public information.

(d) This section does not preclude an
employee from:

(1) Participation in the activities of
national or State political parties not
proscribed by law;

(2) Participation in the affairs of or
acceptance of an award for a meritori-
ous public contribution or achievement
given by a charitable, religious, profes-
sional, social, fraternal, nonprofit edu-
cational and recreational public serv-
ice, or civic organization; or

(3) Outside employment permitted
under these regulations.

§ 706.12 Financial interests.

(a) Employees shall not:
(1) Have a direct or indirect financial

interest that conflicts substantially, or
appears to conflict substantially, with
their Government duties and respon-
sibilities; or

(2) Engage in, directly or indirectly,
a financial transaction as a result of,
or primarily relying on, information
obtained through their Government
employment.

(b) This section does not preclude an
employee from having a financial in-
terest or engaging in financial trans-
actions to the same extent as a private
citizen not employed by the Govern-
ment, so long as it is not prohibited by

law, the Executive order, or Commis-
sion regulations.

§ 706.13 Use of Government property.

Employees shall not directly or indi-
rectly use, or allow the use of, Govern-
ment property of any kind, including
property leased to the Government, for
other than officially approved activi-
ties. Employees have a positive duty to
protect and conserve Government prop-
erty, including equipment, supplies,
and other property entrusted or issued
them.

§ 706.14 Misuse of information.

For the purpose of furthering a pri-
vate interest, employees shall not di-
rectly or indirectly use, or allow the
use of, official information obtained
through or in connection with their
Government employment, which has
not been made available to the general
public.

§ 706.15 Indebtedness.

An employee shall pay each just fi-
nancial obligation in a proper and
timely manner, especially one imposed
by law such as Federal, State, or local
taxes. For the purpose of this section,
a ‘‘just financial obligation’’ means one
acknowledged by the employee or re-
duced to judgment by a court, and ‘‘in
a proper and timely manner’’ means in
a manner which the agency determines
does not, under the circumstances, re-
flect adversely on the Government as
the employer. In the event of dispute
between an employee and an alleged
creditor, this section does not require
the Commission to determine the va-
lidity or amount of the disputed debt.

§ 706.16 Gambling, betting and lotter-
ies.

Employees shall not participate
while on Government-owned or leased
property or while on duty for the Gov-
ernment, in any gambling activity in-
cluding the operation of a gambling de-
vice, in conducting a lottery or pool, in
a game for money or property, or in
selling or purchasing a numbers slip or
ticket.
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§ 706.17 General conduct prejudicial to
the Government.

Employees shall not engage in crimi-
nal, infamous, dishonest, immoral, or
notoriously disgraceful conduct, or
other conduct prejudicial to the Gov-
ernment.

§ 706.18 Miscellaneous statutory provi-
sions.

Employees shall acquaint themselves
with each statute that relates to their
ethical and other conduct as an em-
ployee of the Commission and of the
Government. The attention of Commis-
sion employees is directed to the fol-
lowing statutory provisions:

(a) House Concurrent Resolution 175,
85th Congress, 2d session, 72 Stat. B12,
the ‘‘Code of Ethics for Government
Service’’;

(b) Chapter II of Title 18, United
States Code, relating to bribery, graft,
and conflicts of interest, as appropriate
to the employees concerned;

(c) The prohibition against lobbying
with appropriated funds (18 U.S.C.
1913);

(d) The prohibitions against dis-
loyalty and striking (5 U.S.C. 73811; 18
U.S.C. 1918);

(e) The prohibition against the em-
ployment of a member of a Communist
organization (50 U.S.C. 784);

(f) The prohibitions against the dis-
closure of classified information (18
U.S.C. 798; 50 U.S.C. 1905);

(g) The provision relating to the ha-
bitual use of intoxicants to excess (5
U.S.C. 7352);

(h) The prohibition against the mis-
use of a Government vehicle (31 U.S.C.
638a(c));

(i) The prohibition against the mis-
use of the franking privilege (18 U.S.C.
1719);

(j) The prohibition against the use of
deceit in an examination or personnel
action in connection with Government
employment (18 U.S.C. 1917);

(k) The prohibition against fraud or
false statements in a Government mat-
ter (18 U.S.C. 1001);

(l) The prohibition against mutilat-
ing or destroying a public record (18
U.S.C. 2071);

(m) The prohibition against counter-
feiting and forging transportation re-
quests (18 U.S.C. 508);

(n) The prohibitions against (1) em-
bezzlement of Government money or
property (18 U.S.C. 641); (2) failing to
account for public money (18 U.S.C.
643); and (3) embezzlement of the
money or property of another person in
the possession of the employee by rea-
son of his/her employment (18 U.S.C.
654);

(o) The prohibition against unauthor-
ized use of documents relating to
claims from or by the Government (18
U.S.C. 285);

(p) The prohibitions against political
activities in subchapter III of chapter
73 of Title 5, United States Code and 18
U.S.C. 602, 603, 607, and 608;

(q) The prohibition against an em-
ployee acting as the agent of a foreign
principal registered under the Foreign
Agent Registration Act (18 U.S.C. 219).

Subpart C—Financial Reporting
Requirements

§ 706.19 Statements of financial and
property interests and outside em-
ployment.

Pursuant to the Ethics in Govern-
ment Act of 1978 (Pub. L. 95–521, re-
ferred to hereinafter in this subpart as
‘‘the Act’’), the following officers and
employees of the Commission are re-
quired to file annual reports of finan-
cial and property interests and outside
employment if they have served 61 days
or more in their positions during the
preceding calendar year:

(a) Officers and employees (including
special government employees, as de-
fined in 18 U.S.C. 202) whose positions
are classified at GS–16 or above of the
General Schedule, or whose basic rate
of pay (excluding ‘‘step’’ increases)
under other pay schedules is equal to
or greater than the rate for GS–16 (step
1);

(b) Employees in the excepted service
in positions which are of a confidential
or policy-making character, unless
their positions have been excluded by
the Director of the Office of Govern-
ment Ethics; and

(c) Each designated agency ethics of-
ficial.
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§ 706.20 Time and place for filing of re-
ports.

(a) Annual reports are to be filed no
later than May 15 of each calendar
year, except that persons assuming a
position for which reports are required
who have not immediately prior to this
assumption occupied a covered position
in another agency, must file a report
within 30 days after assuming the posi-
tion at the Commission. In the event
an individual terminates employment
with the Commission and does not ac-
cept another position for which report-
ing is required, the report must be filed
no later than the 30th day after termi-
nation, covering:

(1) The preceding calendar year if the
annual May 15 report has not been
filed; and

(2) The portion of the present cal-
endar year up to the date of termi-
nation.

(b) Reports shall be filed with the
designated ethics officer (Solicitor) of
the Commission. The reports of the
designated ethics officer and nominees
to and holders of positions which re-
quire confirmation by the Senate shall
be transmitted by the Solicitor to the
Office of Government Ethics of the Of-
fice of Personnel Management.

§ 706.21 Exclusion of certain positions
from reporting requirements.

(a) Under section 201(f)(5) of the Act,
a report is required of any person in
the executive branch in a position ex-
cepted from the competitive service by
reason of being of a confidential or pol-
icymaker character. An exemption is
available, as provided below, for a per-
son in any such position classified
below GS–16 (or the rate of basic pay
for which is less than the minimum
rate of basic pay fixed for GS–16) who
has no role in advising or making pol-
icy determinations with respect to
agency programs or policies. Such per-
sons may include chauffeurs, private
secretaries, stenographers and those
who hold positions of similar nature,
consistent with the basic criterion set
forth in the preceding sentence.

(b) The exclusion of any position will
be effective as of the time the Commis-
sion files with the Office of Govern-
ment Ethics a list and description of
each position for which exclusion is

sought, and the identity of its current
occupant. Such a list must be filed
with the Office of Government Ethics
on or before the date on which such re-
ports are due under the Act.

(c) In the event that the Office of
Government Ethics finds that one or
more positions have been improperly
excluded, it will so advise the Commis-
sion and set a date for the filing of the
report.

§ 706.22 Information required to be re-
ported—reporting forms.

Information required to be reported
by the Act shall be set forth in the
manner specified in, and in accordance
with the instructions contained in,
Standard Forms issued by the Office of
Personnel Management, to be used as
follows:

(a) Standard Form 278—for use by an
officer or employee filing (1) an annual
report pursuant to section 201(d) of the
Act, or (2) a departure report upon ter-
mination of employment, pursuant to
section 201(e) of the Act;

(b) Standard Form 278A—for use by
(1) an individual assuming a position
for which reporting is required pursu-
ant to section 201(a) of the Act; or (2)
an individual whose nomination has
been transmitted by the President to
the Senate, pursuant to section 201(b)
of the Act.

§ 706.23 Review of reports.
(a) Financial reports are reviewed by

the Commission’s designated Ethics of-
ficial or the Director of the Office of
Government Ethics, as appropriate. Re-
ports are to be reviewed within 60 days
after the date of their filing or trans-
mittal to the Office of Government
Ethics.

(b) After reviewing a report, the re-
viewing official is required to:

(1) State upon the report that the re-
porting individual is in compliance
with applicable laws and regulations
and to sign the report;

(2) Notify the reporting individual
that additional information is required
to be submitted and the time by which
it must be submitted; or

(3) Notify the reporting individual
that the report indicates noncompli-
ance and afford the individual a reason-
able opportunity for a written or oral
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response after which the reviewing offi-
cial reaches an opinion whether the in-
dividual is in compliance.

(c) If the reviewing official deter-
mines that the reporting individual is
not in compliance with applicable laws
and regulations, the reviewing official
will notify the individual of that opin-
ion, and after an opportunity for per-
sonal consultation, notify the individ-
ual of the steps which should be taken
to assure compliance and the date by
which such steps should be taken.

(d) The use of any steps to bring the
individual in compliance are to be in
accordance with regulations issued by
the Director of the Office of Govern-
ment Ethics.

(e) To assist employees in avoiding
situations in which they would not be
in compliance with applicable laws and
regulations, the designated Commis-
sion ethics official is to maintain a list
of those circumstances or situations
which have resulted or may result in
noncompliance and the lists are to be
periodically published and furnished to
individuals required to file reports
under this Act.

§ 706.24 Public access to financial dis-
closure reports.

(a) Pursuant to section 205(b) of the
Act, each report will be made available
for public inspection within 15 days
after the report is received by the
agency, whether or not the review of
the report prescribed by section 206 of
the Act has been completed.

(b) Pursuant to section 205(b) of the
Act, as amended by Pub. L. 96–19, the
following rules are applicable to public
access to financial reports:

(1) A financial disclosure report may
not be made available to any person
nor may a copy thereof be provided to
any person except upon written appli-
cation by such person stating:

(i) That person’s name, occupation,
and address;

(ii) The name and address of any
other person or organization on whose
behalf the inspection or copy is re-
quested; and

(iii) That such person is aware that it
is unlawful to obtain or use a report:

(A) For any unlawful purpose;
(B) For any commercial purpose,

other than by news and communica-

tions media for dissemination to the
general public;

(C) For determining or establishing
the credit rating of any individual; or

(D) For use, directly or indirectly, in
the solicitation of money for any polit-
ical, charitable, or other purpose. Any
application for a report shall be avail-
able to the public during the period in
which the requested report is available
to the public.

(c) Requests for copies of financial
disclosure reports of officers appointed
by the President by and with the ad-
vice and consent of the Senate, as well
as nominees to such offices and des-
ignated Commission ethics officials,
may be directed to the Director of the
Office of Government Ethics.

(d) To gain access to or to obtain a
copy of a report filed with the Commis-
sion, an individual should appear in
person at the office of the Solicitor of
the Commission, 1121 Vermont Avenue,
NW., Washington, DC 20425, during the
hours 8:30 a.m. to 4:30 p.m., and com-
plete an application form. Requests by
mail should contain the information
described in paragraph (b) of this sec-
tion, together with the signature of the
requester. Requests which do not con-
tain the required information will be
returned. Notice of the statutory pro-
hibitions on use will be attached to
copies of reports provided in response
to a request otherwise properly filled
out.

PART 707—ENFORCEMENT OF
NONDISCRIMINATION ON THE
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY U.S. COMMISSION
ON CIVIL RIGHTS

Sec.
707.1 Purpose.
707.2 Application.
707.3 Definitions.
707.4 Self-evaluation and remedial meas-

ures.
707.5 Notice.
707.6 General prohibitions against discrimi-

nation.
707.7 Employment.
707.8 Physical access.
707.9 Access to communications.
707.10 Auxiliary aids.
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707.11 Eliminating discriminatory qualifica-
tions and selection criteria.

707.12 Compliance procedures.

AUTHORITY: 29 U.S.C. 794.
SOURCE: 55 FR 5786, Feb. 16, 1990, unless

otherwise noted.

§ 707.1 Purpose.
The purpose of this part is to effec-

tuate section 119 of the Rehabilitation,
Comprehensive Services, and Devel-
opmental Disabilities Amendments of
1978, which amended section 504 of the
Rehabilitation Act of 1973 to prohibit
discrimination on the basis of handicap
in programs or activities conducted by
Executive agencies or the United
States Postal Service.

§ 707.2 Application.
This part applies to all programs and

activities, including employment, con-
ducted by the Agency.

§ 707.3 Definitions.
For the purposes of this part, the

term—
(a) Agency means the U.S. Commis-

sion on Civil Rights and its State Advi-
sory Committees.

(b) Auxiliary aids means services or
devices that enable persons with im-
paired sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and enjoy the benefits
of, programs or activities conducted by
the Agency. For example, auxiliary
aids useful for persons with impaired
vision include readers, Brailled mate-
rials, audio recordings, and other simi-
lar services and devices. Auxiliary aids
useful for persons with impaired hear-
ing include telephone handset amplifi-
ers, telephones compatible with hear-
ing aids, telecommunication devices
for deaf persons (TDD’s), interpreters,
notetakers, written materials, and
other similar services and devices.

(c) Complete complaint means a writ-
ten statement that contains the com-
plainant’s name and address and de-
scribes the Agency’s alleged discrimi-
natory action in sufficient detail to in-
form the Agency of the nature and date
of the alleged violation of section 504.
It shall be signed by the complainant
or by someone authorized to do so on
his or her behalf. Complaints filed on
behalf of classes or third parties shall

describe or identify (by name, if pos-
sible) the alleged victims of discrimi-
nation.

(d) Facility means all or any portion
of buildings, structures, equipment,
roads, walks, parking lots, vehicles, or
other real or personal property.

(e) Individual with handicaps means
any person who has a physical or men-
tal impairment that substantially lim-
its one or more major life activities,
has a record of such an impairment, or
is regarded as having such an impair-
ment. As used in this definition, the
phrase:

(1) Physical or mental impairment in-
cludes—

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: Neuro-
logical, musculoskeletal; special sense
organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and
lymphatic; skin; and endocrine; or

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities. The term physical or mental
impairment includes, but is not limited
to, such diseases and conditions as or-
thopedic, visual, speech and hearing
impairments, cerebral palsy, epilepsy,
muscular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness, drug ad-
diction, and alcoholism.

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(3) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means—

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but is treated by
the Agency as constituting such a limi-
tation;

(ii) Has a physical or mental impair-
ment that substantially limits major
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life actitities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in paragraph (e)(1) of this defini-
tion but is treated by the Agency as
having such an impairment.

(f) Qualified individual with handicaps
means—

(1) With respect to any Agency pro-
gram or activity under which a person
is required to perform services or to
achieve a level of accomplishment, an
individual with handicaps who meets
the essential eligibility requirements
and who can achieve the purpose of the
program or activity without modifica-
tions in the program or activity that
the Agency can demonstrate would re-
sult in a fundamental alteration in its
nature; and

(2) With respect to employment, an
individual with handicaps who meets
the definition set forth in 29 CFR
1613.702(f), which is made applicable to
this part by § 707.7 of this rule.

(3) With respect to any other Agency
program or activity, an individual with
handicaps who meets the essential eli-
gibility requirements for participation
in, or receipt of benefits from, that pro-
gram or activity.

(g) Section 504 means section 504 of
the Rehabilitation Act of 1973 (Pub. L.
93–112, 87 Stat. 394 (19 U.S.C. 794), as
amended by the Rehabilitation Act
Amendments of 1974 (Pub. L. 93–516, 88
Stat. 1617); the Rehabilitation, Com-
prehensive Services, and Developmen-
tal Disabilities Act of 1978 (Pub. L. 95–
602, 92 Stat. 2955); the Rehabilitation
Act Amendments of 1986 (Pub. L. 99–
506, 100 Stat. 1810); and the Civil Rights
Restoration Act of 1987 (Pub. L. 100–259,
102 Stat. 28). As used in this part, sec-
tion 504 applies only to programs or ac-
tivities conducted by the Agency. The
Agency does not operate any programs
of Federal financial assistance to other
entities.

§ 707.4 Self-evaluation and remedial
measures.

(a) The Agency shall, within one year
of the effective date of this part, evalu-
ate its current policies and practices,
and the effects thereof, that do not or
may not meet the requirements of this
part, and, to the extent modification of

any such policies and practices is re-
quired, the Agency shall proceed to
make the necessary modifications.

(b) The Agency shall provide an op-
portunity to interested persons, includ-
ing individuals with handicaps and or-
ganizations representing individuals
with handicaps, to participate in the
self-evaluation process by submitting
comments (both oral and written).

(c) The Agency shall, for at least
three years following completion of the
evaluation required under paragraph
(a) of this section, maintain on file and
make available for public inspection:

(1) A description of areas examined
and any problems identified; and

(2) A description of any modifications
made.

§ 707.5 Notice.
(a) The Agency shall make available

to all employees, applicants, and other
interested persons, as appropriate, in-
formation regarding the provisions of
this part and its applicability to the
programs or activities conducted by
the Agency, and such information shall
be made available to the extent the
Staff Director finds necessary to ap-
prise such persons of the protections
against discrimination assured them
by section 504 and this part.

(b) The Agency shall ensure that in-
terested persons, including persons
with impaired vision or hearing, can
obtain information as to the existence
and location of accessible services, ac-
tivities, and facilities.

(c) The Agency shall take appro-
priate steps to provide individuals with
handicaps with information regarding
their section 504 rights under the Agen-
cy’s programs or activities.

§ 707.6 General prohibitions against
discrimination.

(a) No qualified individual with
handicaps shall, on the basis of handi-
cap, be excluded from participation in,
be denied the benefits of, or otherwise
be subjected to discrimination under
any program or activity conducted by
the Agency.

(b)(1) The Agency, in providing any
aid, benefit, or service, shall not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the
basis of handicap—
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(i) Deny a qualified individual with
handicaps the opportunity to partici-
pate in or benefit from the aid, benefit,
or service;

(ii) Afford a qualified individual with
handicaps an opportunity to partici-
pate in or benefit from the aid, benefit,
or service that is not equal to that af-
forded others;

(iii) Provide a qualified individual
with handicaps with an aid, benefit, or
service that is not as effective in af-
fording equal opportunity to obtain the
same result, to gain the same benefit,
or to reach the same level of achieve-
ment as that provided to others;

(iv) Provide different or separate aid,
benefits, or services to individuals with
handicaps or to any class of individuals
with handicaps than is provided to oth-
ers unless such action is necessary to
provide qualified individuals with
handicaps with aid, benefits, or serv-
ices that are as effective as those pro-
vided to others:

(v) Deny a qualified individual with
handicaps the opportunity to partici-
pate as a member of planning or advi-
sory boards or committees; or

(vi) Otherwise limit a qualified indi-
vidual with handicaps in the enjoy-
ment of any right, privilege, advan-
tage, or opportunity enjoyed by others
receiving the aid, benefit, or service.

(2) The Agency shall not deny a
qualified individual with handicaps the
opportunity to participate in programs
or activities that are not separate or
different, despite the existence of per-
missibly separate or different programs
or activities.

(3) The Agency shall not, directly or
through contractual or other arrange-
ments, utilize criteria or methods of
administration the purpose or effect of
which would—

(i) Subject qualified individuals with
handicaps to discrimination on the
basis of handicap; or

(ii) Defeat or substantially impair ac-
complishment of the objectives of a
program or activity, with respect to in-
dividuals with handicaps.

(4) The Agency shall not, in deter-
mining the site or location of a facility
or activity make selections the purpose
or effect of which would—

(i) Exclude individuals with handi-
caps from, deny them the benefits of,

or otherwise subject them to discrimi-
nation under any program or activity
conducted by the Agency; or

(ii) Defeat or substantially impair
the accomplishment of the objectives
of a program or activity with respect
to individuals with handicaps.

(5) The Agency, in the selection of
procurement contractors, shall not use
criteria that subject qualified individ-
uals with handicaps to discrimination
on the basis of handicap.

(c) The exclusion of nonhandicapped
persons from the benefits of a program
limited by Federal statute or Execu-
tive order to individuals with handi-
caps or the exclusion of a specific class
of individuals with handicaps from a
program limited by Federal statute or
Executive order to a different class of
individuals with handicaps is not pro-
hibited by this part.

(d) The Agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs
of qualified individuals with handicaps.

§ 707.7 Employment.
No qualified individual with handi-

caps shall, on the basis of handicap, be
subjected to discrimination in employ-
ment under any program or activity
conducted by the Agency. The defini-
tions, requirements, and procedures of
section 501 of the Rehabilitation Act of
1973 (29 U.S.C. 791), as established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613, shall
apply to employment in programs or
activities conducted by the Agency.

§ 707.8 Physical access.
(a) Discrimination prohibited. Except

as otherwise provided in this section,
no qualified individual with handicaps
shall, because the Agency’s facilities
are inaccessible to or unusable by indi-
viduals with handicaps, be denied the
benefits of, be excluded from participa-
tion in, or otherwise be subjected to
discrimination under any program or
activity conducted by the Agency.

(b) Existing facilities-program access—
(1) Existing facilities defined. For the
purpose of this section, ‘‘existing fa-
cilities’’ means those facilities owned,
leased or used through some other ar-
rangement by the Agency on March 28,
1990.
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(2) General. The Agency shall operate
each program or activity conducted in
an existing facility so that the pro-
gram or activity, when viewed in its
entirety, is readily accessible to and
usable by individuals with handicaps.
This paragraphs does not—

(i) Necessarily require the Agency to
make each of its existing facilities ac-
cessible to and usable by individuals
with handicaps.

(ii) Require the Agency to take any
action that it can demonstrate would
result in a fundamental alteration in
the nature of a program or activity or
in undue financial and administrative
burdens. In those circumstances where
Agency personnel believe that the pro-
posed action would fundamentally
alter the program or activity or would
result in undue financial and adminis-
trative burdens, the Agency has the
burden of proving that compliance with
this paragraph would result in such al-
teration or burdens. The decision that
compliance would result in such alter-
ation or burdens must be made by the
Staff Director or his or her designee
after considering all Agency resources
available for use in the funding and op-
eration of the conducted program or
activity, and must be accompanied by
a written statement of the reasons for
reaching that conclusion. If an action
would result in such an alteration or
such burdens, the Agency shall take
any other action that would not result
in such an alteration or such burdens
but would nevertheless ensure that in-
dividuals with handicaps receive the
benefits and services of the program or
activity.

(3) Methods. (i) The Agency may com-
ply with the requirements of this sec-
tion through such means as redesign of
equipment, reassignment of services to
accessible buildings, assignment of
aides to individuals with handicaps, de-
livery of services at alternative acces-
sible sites, alteration of existing facili-
ties and construction of new facilities,
use of accessible vehicles, or any other
methods that result in making its pro-
gram or activities readily accessible to
and usable by individuals with handi-
caps.

(ii) The Agency is not required to
make structural changes in existing fa-
cilities where other methods are effec-

tive in achieving compliance with
paragraph (b)(2) of this section. The
Agency, in making alterations to exist-
ing buildings to achieve program acces-
sibility, shall meet accessibility re-
quirements imposed by the Architec-
tural Barriers Act of 1968, as amended
(42 U.S.C. 4151 through 4157), as estab-
lished in 41 CFR 101–19.600 to 101–19.607.

(iii) In choosing among available
methods for meeting the requirements
of this section, the Agency shall give
priority to those methods that offer
programs and activities to qualified in-
dividuals with handicaps in the most
integrated setting appropriate to the
needs of qualified individuals with
handicaps.

(4) Time period for compliance. The
Agency shall comply with the obliga-
tions established under this section
within sixty days of the effective date
of this part, except that where struc-
tural changes in facilities are under-
taken, such changes shall be made
within three years of the effective date
of this part, but in any event as expedi-
tiously as possible.

(5) Transition plan. In the event that
structural changes to facilities will be
undertaken to achieve program acces-
sibility, the Agency shall develop,
within 6 months of the effective date of
this part, a transition plan setting
forth the steps necessary to complete
such changes. The Agency shall provide
an opportunity to interested persons,
including individuals with handicaps
and organizations representing individ-
uals with handicaps, to participate in
the development of the transition plan
by submitting comments (both oral
and written). A copy of the transition
plan shall be made available for public
inspection. The plan shall, at a mini-
mum—

(i) Identify physical obstacles in the
Agency’s facilities that limit the ac-
cessibility of its programs or activities
to individuals with handicaps;

(ii) Describe in detail the methods
that will be used to make the facilities
accessible;

(iii) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this paragraph and, if the
time period of the transition plan is
longer than 1 year, identify steps that
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will be taken during each year of the
transition period; and

(iv) Indicate the official response for
implementation of the plan.

(6) The Agency shall provide signs at
a primary entrance to each of its inac-
cessible facilities, directing users to a
location at which they can obtain in-
formation about accessible facilities.
The international symbol for acces-
sibility shall be used at each primary
entrance of an accessible facility.

(c) New purchases, leases or other ar-
rangements. (1) Any building or facility
acquired after March 28, 1990, whether
by purchase, lease (other than lease re-
newal), or any other arrangement,
shall be readily accessible to and usa-
ble by individuals with handicaps.

(2) Nothing in this paragraph re-
quires the Agency to take any action
that it can demonstrate would result in
a fundamental alteration in the nature
of a program or activity or in undue fi-
nancial and administrative burdens. In
those circumstances where Agency per-
sonnel believe that the proposed action
would fundamentally alter the program
or activity or would result in undue fi-
nancial and administrative burdens,
the Agency has the burden of proving
that compliance with this paragraph
would result in such alteration or bur-
dens. The decision that compliance
would result in such alteration or bur-
dens must be made by the Staff Direc-
tor or his or her designee after consid-
ering all Agency resources available
for use in the funding and operation of
the conducted program or activity, and
must be accompanied by a written
statement of the reasons for reaching
that conclusion. If an action would re-
sult in such an alteration or such bur-
dens, the Agency shall take any other
action that would not result in such an
alteration or such burdens but would
nevertheless ensure that individuals
with handicaps receive the benefits and
services of the program or activity.

(d) New construction and alterations.
Each building or part of a building that
is constructed or altered by, on behalf
of, or for the use of the Agency shall be
designed, constructed, or altered so as
to be readily accessible to and usable
by individuals with handicaps in ac-
cordance with the requirements im-
posed by the Architectural Barriers

Act of 1968, as amended (42 U.S.C. 4151
through 4157), as established in 41 CFR
101–19.600 to 101–19.607.

707.9 Access to communications.

(a) Discrimination prohibited. Except
as otherwise provided in this section,
no qualified individual with handicaps
shall, because the Agency’s commu-
nications are inaccessible to or unus-
able by individuals with handicaps, be
denied the benefits of, be excluded from
participation in, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the
Agency.

(b) The Agency shall take appro-
priate steps to ensure effective commu-
nication with applicants, participants,
personnel of other Federal entities, and
members of the public.

(c) Specific requirements regarding oral
communications—(1) Telecommunications
devices for deaf persons. (i) The Agency
headquarters and each regional office
shall maintain and reliably answer at
least one telecommunications device
for deaf persons (TDD) or equally effec-
tive telecommunications device.

(ii) The Agency shall ensure that all
Agency letterhead, forms, and other
documents listing any Agency tele-
phone number list the appropriate TDD
numbers.

(2) Interpreter service. (i) The Agency
shall establish a reliable system for the
provision of qualified interpreters to
individuals with handicaps for Agency
programs or activities. This provision
does not require the Agency to have an
interpreter on staff, but does require
the Agency to be able to provide a
qualified interpreter on reasonable no-
tice.

(ii) Notice of the availability of in-
terpreter service shall be included in
all announcements notifying the public
of Agency activities to which the pub-
lic is invited or which it is permitted
to attend, including but not limited to
the U.S. Commission on Civil Rights’
meetings, consultations, hearings,
press conferences and State Advisory
Committee conferences and meetings.
This notice shall designate the Agency
official(s) and the address, telephone
and TDD number to call to request in-
terpreter services.
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(d) Specific requirements for printed
communications. (1) The Agency shall
establish a system to provide to indi-
viduals with handicaps appropriate
reader or taping service for all Agency
publications which are available to the
public. This provision does not require
the Agency to have a reader or taper or
staff, but does require the Agency to be
able to provide appropriate reader or
taping service within a reasonable time
and on reasonable notice. The Agency
shall effectively notify qualified indi-
viduals with handicaps of the availabil-
ity of reader or taping services.

(2) Notice of the availability of read-
er or taping service shall be included in
all publications which are available to
the public. This notice shall designate
the Agency official(s) and the address,
telephone and TDD number to call to
request interpreter services.

(e) Nothing in this section or § 707.10
requires the Agency to take any action
that it can demonstrate would result in
a fundamental alteration in the nature
of a program or activity or in undue fi-
nancial and administrative burdens. In
those circumstances where Agency per-
sonnel believe that the proposed action
would fundamentally alter the program
or activity or would result in undue fi-
nancial and administrative burdens,
the Agency has the burden of proving
that compliance with this section or
§ 707.10 would result in such alteration
or burdens. The decision that compli-
ance would result in such alteration or
burdens must be made by the Staff Di-
rector or his or her designee after con-
sidering all Agency resources available
for use in the funding and operation of
the conducted program or activity, and
must be accompaned by a written
statement of the reasons for reaching
that conclusion. If an action required
to comply with this paragraph would
result in such an alteration or such
burdens, the Agency shall take any
other action that would not result in
such an alteration or such burdens but
would nevertheless ensure that, to the
maximum extent possible, individuals
with handicaps receive the benefits and
services of the program or activity.

§ 707.10 Auxiliary aids.
(a) The Agency shall furnish appro-

priate auxiliary aids where necessary

to afford an individual with handicaps
an equal opportunity to participate in,
and enjoy the benefits of, a program or
activity conducted by the Agency.

(b) In determining what type of aux-
iliary aid is necessary, the Agency
shall give primary consideration to the
requests of the individual with handi-
caps.

(c) The Agency need not provide indi-
vidually prescribed devices, readers for
personal use or study, or other devices
of a personal nature.

§ 707.11 Eliminating discriminatory
qualifications and selection cri-
teria.

The Agency shall not make use of
any qualification standard, eligibility
requirement, or selection criterion
that excludes particular classes of indi-
viduals with handicaps from an Agency
program or activity merely because the
persons are handicapped, without re-
gard to an individual’s actual ability to
participate. An irrebuttable presump-
tion of inability to participate based
upon a handicap shall be permissible
only if the condition would, in all in-
stances, prevent an individual from
meeting the essential eligibility re-
quirements for participating in, or re-
ceiving the benefits of, the particular
program or activity.

§ 707.12 Compliance procedures.

(a) Except as provided in paragraph
(b) of this section, this section applies
to all allegations of discrimination on
the basis of handicap in programs or
activities conducted by the Agency.

(b) The Agency shall process com-
plaints alleging violations of section
504 with respect to employment accord-
ing to the procedures established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation
Act of 1973 (29 U.S.C. 791).

(c) Responsibility for implementa-
tion and operation of this section shall
be vested in the Office of General Coun-
sel.

(d) The Agency shall accept and in-
vestigate all complete complaints for
which it has jurisdiction. All complete
complaints must be filed within 180
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days of the alleged act of discrimina-
tion. The Agency may extend this time
period for good cause.

(e) If the Agency receives a com-
plaint over which it does not have ju-
risdiction, it shall promptly notify the
complainant and shall make reason-
able efforts to refer the complaint to
the appropriate Government entity.

(f) The Agency shall notify the Archi-
tectural and Transportation Barriers
Compliance Board upon receipt of any
complaint alleging that a building or
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended
(42 U.S.C. 4151 through 4157), is not
readily accessible to and usable by in-
dividuals with handicaps.

(g) Within 180 days of the receipt of a
complete complaint for which it has ju-
risdiction, the Agency shall notify the
complainant of the results of the inves-
tigation in a letter containing—

(1) Findings of fact and conclusions
of law;

(2) A description of a remedy for each
violation found; and

(3) A notice of the right to appeal.
(h) Appeals of the findings of fact and

conclusions of law or remedies must be
filed by the complainant within 90 days
of receipt from the Agency of the letter
required by § 707.12(g). The Staff Direc-
tor may extend this time for good
cause.

(i) Timely appeals shall be accepted
and processed by the Staff Director or
the Staff Director’s designee.

(j) The Agency shall notify the com-
plainant in writing of the results of the
appeal within 60 days of the receipt of
the request. If the head of the Agency
determines that additional information
is needed from the complainant, it
shall have 60 days from the date it re-
ceives the additional information to
make its determination on the appeal.

(k) The time limits cited in para-
graphs (d), (g), (h), and (j) of this sec-
tion may be extended for an individual
case when the Staff Director deter-
mines that there is good cause, based
on the particular circumstances of that
case, for the extension.

(l) The Agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies,
except that the authority for making

the final determination may not be
delegated to another Agency.

PART 708—COLLECTION BY SAL-
ARY OFFSET FROM INDEBTED
CURRENT AND FORMER EMPLOY-
EES

Sec.
708.1 Purpose and scope.
708.2 Policy.
708.3 Definitions.
708.4 Applicability.
708.5 Notice.
708.6 Petitions for hearing.
708.7 Hearing procedures.
708.8 Written decision.
708.9 Coordinating offset with another Fed-

eral agency.
708.10 Procedures for salary offset.
708.11 Refunds.
708.12 Statute of limitations.
708.13 Non-waiver of rights by payments.
708.14 Interest, penalties, and administra-

tive costs.

AUTHORITY: 5 U.S.C. 5514; sec. 8(1) of E.O.
11609; redesignated in sec. 2–1 of E.O. 12107.

SOURCE: 58 FR 4351, Jan. 14, 1993, unless
otherwise noted.

§ 708.1 Purpose and scope.

(a) These regulations provide the pro-
cedure pursuant to 5 U.S.C. 5514 and 5
CFR part 550 subpart K for the collec-
tion by administrative offset of a Fed-
eral employee’s salary without his/her
consent to satisfy certain debts owed
to the Federal government. This proce-
dure applies to all Federal employees
who owe debts to the U.S. Commission
on Civil Rights (‘‘the Commission’’).
This provision does not apply when the
employee consents to recovery from
his/her current pay account.

(b) This procedure does not apply to
debts or claims arising under:

(1) The Internal Revenue Code of 1954,
as amended (26 U.S.C. 1 et seq.);

(2) The Social Security Act (42 U.S.C.
301 et seq.);

(3) The tariff laws of the United
States; or

(4) To any case where collection of a
debt by salary offset is explicitly pro-
vided for or prohibited by another stat-
ute (e.g., travel advances in 5 U.S.C.
5705 and employee training expenses in
5 U.S.C. 4108).
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(c) The Commission shall except from
salary offset provisions any adjust-
ments to pay arising out of an employ-
ee’s election of coverage or a change in
coverage under a Federal benefits pro-
grams requiring periodic payroll deduc-
tions from pay, if the amount to be re-
covered was accumulated over four pay
periods or less.

(d) These procedures do not preclude
an employee or former employee from
requesting a waiver of a salary over-
payment under 5 U.S.C. 5584, 10 U.S.C.
2774, or 32 U.S.C. 716 or in any way
questioning the amount or validity of
the debt by submitting a subsequent
claim to the General Accounting Office
(GAO) in accordance with procedures
prescribed by the GAO. In addition,
this procedure does not preclude an
employee from requesting a waiver
pursuant to other statutory provisions
applicable to the particular debt being
collected.

§ 708.2 Policy.
It is the policy of the Commission to

apply the procedures(s) in these regula-
tions uniformly and consistently in the
collection of internal debts from its
current and former employees.

§ 708.3 Definitions.
For the purposes of these regulations

the following definitions apply:
(a) Agency means (1) an Executive

agency as defined in section 105 of title
5 United States Code, including the
U.S. Postal Service and the U.S. Postal
Rate Commission;

(2) A military department as defined
in section 102 of title 5, United States
Code;

(3) An agency or court in the judicial
branch, including a court as defined in
section 610 of title 28, United States
Code, the District Court for the North-
ern Mariana Islands, and the Judicial
panel on Multidistrict Litigation;

(4) An agency of the legislative
branch, including the U.S. Senate and
the U.S. House of Representatives; and

(5) Other independent establishments
that are entities of the Federal Govern-
ment.

(b) Creditor agency means the agency
to which the debt is owed.

(c) Debt means an amount owed to
the United States from sources which

include loans insured or guaranteed by
the United States, and amounts due
the United States from fees, leases,
rents, royalties, services, sales of real
or personal property, overpayments,
penalties, damages, interest, fines and
forfeitures (except those arising under
the Uniform Code of Military Justice),
and all other similar sources.

(d) Assistant Staff Director for Manage-
ment means the Assistant Staff Direc-
tor for Management of the U.S. Com-
mission on Civil rights or his/her ab-
sence, or in the event of a vacancy in
the position or its elimination, the
Personnel Officer.

(e) Disposable pay means that part of
current basic pay, special pay, incen-
tive pay, retired pay, retainer pay, or
in the case of an employee not entitled
to basic pay, other authorized pay re-
maining from an employee’s Federal
pay after required deductions for social
security, Federal, state or local income
tax, health insurance premiums, retire-
ment contributions, life insurance pre-
miums, Federal employment taxes, and
any other deductions that are required
to be withheld by law.

(f) Employee means a current em-
ployee of an agency, including a cur-
rent member of the Armed Forces or a
Reserve of the Armed Forces (Re-
serves).

(g) Former employee means an em-
ployee who is no longer employed with
the Commission but is currently em-
ployed with another Federal agency.

(h) FCCS means the Federal Claims
Collection Standards jointly published
by the Department of Justice and the
General Accounting Office at 4 CFR
101.1 et seq.

(i) Hearing official means an individ-
ual responsible for conducting any
hearing with respect to the existence
or amount of a debt claimed, and who
renders a decision on the basis of such
hearing. A hearing official may not be
under the supervision or control of the
Assistant Staff Director for Manage-
ment of the U.S. Commission on Civil
Rights.

(j) Paying agency means the agency
employing the individual who owes the
debt and is responsible for authorizing
the payment of his or her current pay.

(k) Pay interval will normally be the
biweekly pay period but may be some
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regularly recurring period of time in
which pay is received.

(l) Retainer Pay means the pay above
the maximum rate of an employee’s
grade which he/she is allowed to keep
in special situations rather than hav-
ing the employee’s rate of basic pay re-
duced.

(m) Salary offset means an adminis-
trative offset to collect a debt under 5
U.S.C. 5514 by deduction(s) at one or
more officially established pay inter-
vals from the current pay account of
an employee without his or her con-
sent.

(n) Waiver means the cancellation,
remission, forgiveness, or non-recovery
of a debt allegedly owed by an em-
ployee to an agency as permitted or re-
quired by 5 U.S.C. 5584, 10 U.S.C. 2774,
or 32 U.S.C. 716, 5 U.S.C. 8346(b) or any
other law.

§ 708.4 Applicability.

These regulations are to be followed
when:

(a) The U.S. Commission on Civil
Rights is owed a debt by an individual
who is a current employee of the Com-
mission; or

(b) The U.S. Commission on Civil
Rights is owed a debt by an individual
currently employed by another Federal
agency; or

(c) The Commission employs an indi-
vidual who owes a debt to another Fed-
eral agency.

§ 708.5 Notice.

(a) Deductions shall not be made un-
less the employee who owes the debt
has been provided with written notice
signed by the Assistant Staff Director
for Management (ASDM) or in his/her
absence, or in the event of a vacancy in
that position or its elimination the
Personnel Officer (or the U.S. Depart-
ment of Agriculture, National Finance
Center acting on behalf of the Commis-
sion) of the debt at least 30 days before
salary offset commences.

(b) The written notice from the
ASDM, acting on behalf of the Commis-
sion, as the creditor agency, shall con-
tain:

(1) A statement that the debt is owed
and an explanation of its origin, na-
ture, and amount;

(2) The agency’s intention to collect
the debt by deducting from the employ-
ee’s current disposable pay account;

(3) The amount, frequency, proposed
beginning date, and duration of the in-
tended deduction(s);

(4) An explanation of the require-
ments concerning the current interest
rate, penalties, and administrative
costs, including a statement that such
charges will be assessed unless excused
in accordance with the Federal Claims
Collections Standards (4 CFR 101.1 et
seq.);

(5) The employee’s right to inspect,
request, or receive a copy of the gov-
ernment records relating to the debt;

(6) The employee’s right to enter into
a written repayment schedule for the
voluntary repayment of the debt in
lieu of offset;

(7) The right to a hearing conducted
by an impartial hearing official (either
an administrative law judge or an offi-
cial who is not under the control of the
Commission);

(8) The method and time period for
petitioning for a hearing;

(9) A statement that the timely filing
(i.e., within 15 calendar days) of a peti-
tion for a hearing will stay the com-
mencement of collection proceedings;

(10) A statement that a final decision
on the hearing (if one is requested) will
be issued at the earliest practical date
but not later than 60 days after the fil-
ing of the petition requesting the hear-
ing unless the employee requests and
the hearing official grants a delay in
the proceedings.

(11) A statement that an employee
knowingly submitting false or frivo-
lous statements (5 CFR part 550.1101),
representations, or evidence may sub-
ject the employee to disciplinary pro-
cedures under 5 U.S.C. chapter 75 and 5
CFR part 752; penalties under the False
Claims Act, 31 U.S.C. 3729–3731; or
criminal penalties under 18 U.S.C. 286,
287, 1001, and 1002;

(12) A statement of other rights and
remedies available to the employee
under statutes or regulations govern-
ing the program for which the collec-
tion is being made;

(13) A statement that an employee
will be promptly refunded any amount
paid or deducted for a debt which is
later waived or found not valid unless
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there are applicable contractual or
statutory provisions to the contrary;
and

(14) The name, address, and phone
number of an official who can be con-
tacted concerning the indebtedness.

§ 708.6 Petitions for hearing.
(a) Except as provided in paragraph

(d) of this section, an employee who
wants a hearing must file a written pe-
tition for a hearing to be received by
the Assistant Staff Director for Man-
agement not later than 15 calendar
days from the date of receipt of the No-
tice of Offset. The petition must state
why the employee believes the deter-
mination of the Commission concern-
ing the existence or amount of the debt
is in error.

(b) The petition must be signed by
the employee and should identify and
explain with reasonable specificity and
brevity the facts, evidence, and wit-
nesses which the employee believes
support his/her position.

(c) If the employee objects to the per-
centage of disposable pay to be de-
ducted from each check, the petition
should state the objection and the rea-
sons for it.

(d) If the employee files a petition for
a hearing later than the 15 calendar
days from the date of receipt of the No-
tice of Offset, as described in paragraph
(a) of this section, the hearing official
may accept the request if the employee
can show that there was good cause
(such as due to circumstances beyond
his/her control or because he/she was
not informed or aware of the time
limit) for failing to meet the deadline
date.

(e) An employee will not be granted a
hearing and will have his/her dispos-
able pay offset in accordance with the
ASDM’s offset schedule if he/she fails
to show good cause why he/she failed to
file the petition for a hearing within
the stated time limits.

§ 708.7 Hearing procedures.
(a) If an employee timely files a peti-

tion for a hearing under the above pro-
cedures, the Assistant Staff Director
for Management shall select the time,
date, and location for the hearing.

(b) The hearing shall be conducted by
an impartial hearing official.

(c) The hearing shall conform to pro-
cedures contained in the Federal
Claims Collection Standards, 4 CFR
102.3(c).

(d) The Commission, as the creditor
agency, will have the burden of proving
the existence of the debt.

(e) The employee requesting the
hearing shall have the burden of proof
to demonstrate that the existence or
amount of the debt is in error.

§ 708.8 Written decision.
(a) The hearing official shall issue a

written opinion no later than sixty (60)
days after the filing of the petition for
hearing; or no longer than sixty (60)
days from the proceedings if an exten-
sion has been granted pursuant to
§ 708.5(b)(10).

(b) The written opinion will include:
A statement of the facts presented to
demonstrate the nature and origin of
the alleged debt; the hearing official’s
analysis, findings, and conclusions; the
amount and validity of the debt; and if
applicable, the repayment schedule.

§ 708.9 Coordinating offset with an-
other Federal agency.

(a) The Commission is the creditor
agency when the Assistant Staff Direc-
tor for Management determines that
an employee of another Federal agency
owes a delinquent debt to the Commis-
sion. The Assistant Staff Director for
Management shall, as appropriate:

(1) Arrange for a hearing upon the
proper petitioning by the employee;

(2) Certify in writing that the em-
ployee of the paying agency owes the
debt, the amount, and basis of the debt,
the date on which payment is due, the
date the Government’s right to collect
the debt first accrued, and that the
Commission’s regulations for salary
offset have been approved by the Office
of Personnel Management;

(3) If the collection must be made in
installments, the Commission, as the
creditor agency, will advise the paying
agency of the amount or percentage of
disposable pay to be collected in each
installment and the number and the
commencement date of the install-
ments;

(4) Advise the paying agency of the
actions taken under 5 U.S.C. 5514(a)
and provide the dates on which action
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was taken, unless the employee has
consented to salary offset in writing or
signed a statement acknowledging re-
ceipt of procedures required by law.
The written consent or acknowledge-
ment must be sent to the paying agen-
cy;

(5) If the employee is in the process
of separating, the Commission will sub-
mit its debt claim to the paying agency
as provided in this part. The paying
agency must certify any amounts al-
ready collected, notify the employee,
and send a copy of the certification of
the monies already collected and no-
tice of the employee’s separation to the
Commission. If the paying agency is
aware that the employee is entitled to
Civil Service or Foreign Service Re-
tirement and Disability Fund or simi-
lar payments, it must provide written
notification to the agency responsible
for making such payments stating the
amount of the debt and indicating that
the provisions of this part have been
followed; and

(6) If the employee has already sepa-
rated and all payments due from the
paying agency have been paid, the As-
sistant Staff Director for Management
may request, unless otherwise prohib-
ited, that money payable to the em-
ployee from the Civil Service Retire-
ment and Disability Fund or other
similar funds be collected by adminis-
trative offset. The Commission will
provide the agency responsible for
these payments with a properly cer-
tified claim.

(b) The Commission is the paying
agency when an employee of this agen-
cy owes a debt to another Federal
agency which is the creditor agency.

(1) Upon receipt of a properly cer-
tified debt claim from a creditor agen-
cy, deductions will be scheduled to
begin at the next established pay inter-
val.

(2) The Commission must give the
employee written notice that it has re-
ceived a certified debt claim from a
creditor agency (including the
amount), and the date that deductions
will be scheduled to begin and the
amount of the deduction.

(3) The Commission shall not review
the merits of the creditor agency’s de-
termination of the amount of the cer-
tified claim or of its validity.

(4) If the employee transfers to an-
other paying agency after the creditor
agency has submitted its debt claim
but before the debt is collected com-
pletely, the Commission must certify
the total amount collected to the cred-
itor agency with notice of the employ-
ee’s transfer. One copy of this certifi-
cation must be furnished to the em-
ployee. The creditor agency will sub-
mit a properly certified claim to the
new paying agency before collection
can be resumed.

(5) When the Commission, as a paying
agency, receives an incomplete debt
claim from a creditor agency, it must
return the debt claim with a notice
that procedures under 5 U.S.C. 5514 and
this subpart must be provided and a
properly certified debt claim received
before action will be taken to collect
from the employee’s current pay ac-
count.

§ 708.10 Procedures for salary offset.
(a) Deductions to liquidate an em-

ployee’s debt will be by the method and
in the amount stated in the Assistant
Staff Director for Management’s writ-
ten notice of intent to collect from the
employee’s current pay, unless alter-
native arrangements for repayment are
made.

(b) If the employee filed a petition
for a hearing with the Assistant Staff
Director for Management before the
expiration of the period provided, then
deductions will begin after the hearing
official has provided the employee with
a hearing, and a final written decision
has been rendered in favor of the Com-
mission.

(c) A debt will be collected in a lump-
sum if possible.

(d) If an employee is financially un-
able to pay in one lump sum or the
amount of the debt exceeds 15 percent
of disposable pay for an officially es-
tablished pay interval, collection must
be made in installments. The size of
the installment deduction(s) will bear
a reasonable relationship to the size of
the debt and the deduction will be es-
tablished for a period not greater than
the anticipated period of employment.
The deduction for the pay intervals for
any period must not exceed 15% of dis-
posable pay unless the employee has
agreed in writing to a deduction of a

VerDate 21-NOV-96 12:07 Nov 22, 1996 Jkt 167171 PO 00000 Frm 00319 Fmt 8010 Sfmt 8010 E:\CFR\167171.081 167171



320

45 CFR Ch. VII (10–1–96 Edition)§ 708.11

greater amount. If possible, the install-
ment payment will be sufficient in size
and frequency to liquidate the debt in
no more than three years.

(e) Installment payments may be less
than 15 percent of disposable pay if the
Assistant Staff Director for Manage-
ment determines that the 15 percent
deduction would create an extreme fi-
nancial hardship.

(f) Installment payments of less than
$25.00 per pay period or $50.00 per
month, will only be accepted in the
most unusual circumstances.

(g) Unliquidated debts may be offset
by the paying agency under 31 U.S.C.
3716 against any financial payment due
to a separating employee including but
not limited to final salary payment, re-
tired pay, or lump sum leave, etc. as of
the date of separation to the extent
necessary to liquidate the debt.

(h) If the debt cannot be liquidated
by offset from any final payment due a
separated employee it may be recov-
ered by the offset in accordance with 31
U.S.C. 3716 from any later payments
due the former employee from the
United States.

§ 708.11 Refunds.
(a) The Commission will refund

promptly any amounts deducted to sat-
isfy debts owned to the Commission
when the debt is waived, found not
owed to the Commission, or when di-
rected by an administrative or judicial
order; or

(b) The creditor agency will promptly
return any amounts deducted and for-
warded by the Commission to satisfy
debts owed to the creditor agency when
the debt is waived, found not owed, or

when directed by an administrative or
judicial order;

(c) Upon receipt of monies returned
in accordance with paragraph (b) of
this section, the Commission will re-
fund the amount to the current or
former employee.

(d) Unless required by law, refunds
under this subsection shall not bear in-
terest nor shall liability be conferred
to the Commission for debt or refunds
owed by other creditor agencies.

§ 708.12 Statute of limitations.
If a debt has been outstanding for

more than 10 years after the agency’s
right to collect the debt first accrued,
the agency may not collect by salary
offset unless facts material to the gov-
ernment’s right to collect were not
known and could not reasonably have
been known by the official or officials
who were charged with the responsibil-
ity for discovery and collection of such
debts.

§ 708.13 Non-waiver of rights by pay-
ments.

An employee’s involuntary payment
of all or any part of a debt collected
under these regulations will not be
construed as a waiver of any rights
that employee may have under 5 U.S.C.
5514 or any other provision of contract
or law unless there are statutory or
contractual provisions to the contrary.

§ 708.14 Interest, penalties, and admin-
istrative costs.

Charges may be assessed for interest,
penalties, and administrative costs in
accordance with the Federal Claims
Collection Standards, 4 CFR 102.13.
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440, 411 (42 U.S.C. 1973e, 1973g).

SOURCE: 30 FR 9859, Aug. 7, 1965, unless oth-
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NOTE: Those amendments to appendixes A,
B, and D in Part 801, which apply to Texas,
appearing at 41 FR 16155, Apr. 16, 1976, are
also carried in Spanish at the end of appen-
dix D.

Subpart A—General Provisions
§ 801.101 Definitions.

In this part:
(a) Act means the Voting Rights Act

of 1965, Public Law 89–110, as amended
by Public Law 94–73, August 6, 1975.

(b) Applicant means a person who pre-
sents himself to an examiner at one of
the times and places designated by the
OPM under § 801.202 for the purpose of
being listed as eligible to vote;

(c) Applications means the form pre-
scribed by the OPM under the Act for
use by a person applying for listing on
an eligibility list;

(d) OPM means the U.S. Office of Per-
sonnel Management;

(e) Day means a calendar day;
(f) Eligibility list means a list of eligi-

ble voters or supplements to a list of
eligible voters, prepared by an exam-
iner under the Act;

(g) Examiner means a person des-
ignated or appointed by the OPM under
the Act to examine applicants for list-
ing on an eligibility list and to prepare
and maintain lists of persons eligible
to vote in Federal, State, or local elec-
tions;

(h) Hearing officer means a person au-
thorized by the OPM to adjudicate a
challenge to a listing on an eligibility
list;

(i) Political subdivision, vote, and vot-
ing have the meanings given these
terms in the Act; and

(j) Parties means a challenger, a chal-
lenged person, and the representative
of either.

[30 FR 9059, Aug. 7, 1965, as amended at 41 FR
16155, Apr. 16, 1976]

§ 801.102 Timely filing required.
A document or other paper required

to be filed within a time limit specified
in this part shall be delivered to the of-
fice involved before the close of busi-
ness on the last day of the period, or if
filed by mail be postmarked before
midnight of the last day of the period.
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§ 801.103 Computation of time.
In computing a period of time pre-

scribed by this part, the day of the ac-
tion or event after which the des-
ignated period of time begins to run is
not to be included. The last day of the
period so computed is to be included
unless it is a Saturday, Sunday, or
legal holiday in the State involved, in
which event the period runs until the
end of the next day which is neither a
Saturday, Sunday, nor a legal holiday.

§ 801.104 Words denoting number and
gender.

In this part:
(a) Words importing the singular in-

clude and apply to several persons, par-
ties, or things;

(b) Words importing the plural in-
clude the singular; and

(c) Words importing the masculine
gender include the feminine as well.

Subpart B—Listing on Eligibility List

§ 801.201 Scope.
This subpart prescribes the times,

places, and procedures for listing on an
eligibility list under the Act.

§ 801.202 Times and places for filing
and forms of application.

(a) The times and places designated
by the OPM for filing an application in
each political subdivision, and the
forms of application prescribed by the
OPM, shall be set out in appendix A to
this part and incorporated in and made
a part of this section.

(b) The OPM shall give notice to the
general public of the times and places
designated under paragraph (a) of this
section, to appropriate local election
officials in the political subdivision,
and to the attorney general of the
State, by publication thereof in the
FEDERAL REGISTER and by such other
means as it considers appropriate.

§ 801.203 Procedures for filing applica-
tion.

(a) An applicant may obtain an appli-
cation at the place and during the
times set out in appendix A for the ap-
propriate political subdivision. An ap-
plication may be completed only at the
place where it was obtained and shall

be submitted by the applicant in per-
son to an examiner at that place.

(b) An examiner shall review the ap-
plication in the presence of the appli-
cant to insure that all questions are
answered clearly and completely. If all
questions are not answered clearly and
completely or if an applicant is not
able personally to complete the appli-
cation in whole or in part because of
lack of literacy or otherwise, or has
difficulty in doing so, an examiner
shall orally examine the applicant and
record the pertinent information on
the application or otherwise assist the
applicant in completing the applica-
tion.

(c) After an application is completed,
an examiner shall require the applicant
to take the oath or affirmation pre-
scribed on the application and to sign
his name or make his mark thereon.

§ 801.204 Qualifications requirements.
The qualifications required for list-

ing, prescribed by the OPM after con-
sultation with the Attorney General,
for use by an examiner in examining an
applicant for listing on an eligibility
list shall be set out in appendix B to
this part and incorporated in and made
a part of this section.

§ 801.205 Action on the application.
At the time of filing the application

and in the presence of the applicant,
the examiner shall review the applica-
tion and make such examination as is
necessary to determine whether the ap-
plicant has the prescribed qualifica-
tions. If the applicant has the pre-
scribed qualifications, the examiner
shall give him a certificate, on the
form prescribed by the OPM, evidenc-
ing his eligibility to vote and enter his
name on an eligibility list, the form for
which is prescribed by the OPM. If the
applicant does not have the prescribed
qualifications, the examiner shall give
him a notice of ineligibility for listing,
on the form prescribed by the OPM.

§ 801.206 Review of notice of ineligibil-
ity for listing.

An applicant may obtain a review of
a notice of ineligibility for listing by
executing the request for review con-
tained on that notice and returning it
to the examiner or by filing a written
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request, either personally or through a
representative, with the Examiner
(State Supervisor), U.S. Office of Per-
sonnel Management, in the State in-
volved at the address set out in appen-
dix C to this part and incorporated in
and made a part of this section. The re-
quest shall be submitted within 10 days
from the date of the notice of ineli-
gibility for listing. The request shall
set forth the applicant’s reason for con-
testing the notice of ineligibility for
listing. The Examiner (State Super-
visor) shall notify the applicant or his
representative and the examiner con-
cerned of his decision. When the Exam-
iner (State Supervisor) finds the appli-
cant has the prescribed qualifications,
he shall direct the examiner concerned
to give the applicant a certificate evi-
dencing his eligibility to vote and to
enter his name on the eligibility list.
There is no administrative appeal from
the decision of an Examiner (State Su-
pervisor).

§ 801.207 Certification and publication
of eligibility lists.

An examiner shall certify and trans-
mit an eligibility list at least once a
month to the office of the appropriate
election official, with a copy to the At-
torney General and the attorney gen-
eral of the State. The list shall contain
the name of each eligible voter listed
since the last list was certified and
transmitted. The list shall be made
available for public inspection begin-
ning on the last business day of the
month and in any event not later than
the 45th day before an election, during
normal business hours, for one period
of 10 consecutive days, at the place
where the persons listed filed their ap-
plications as set out in appendix A to
this part, except that the list may be
made available for public inspection in
the same political subdivision at a
place other than the place where the
persons listed filed their applications
when advance notice of this change is
posted at the place where the persons
listed filed their applications.

[30 FR 12392, Sept. 29, 1965]

Subpart C—Challenges to Listing
on Eligibility List

§ 801.301 Scope.
This subpart prescribes the procedure

that governs a challenge to a listing on
an eligibility list under the Act.

§ 801.302 Basis of challenge.
A challenge to a listing on an eligi-

bility list may be made only on the
basis of fraud or that the challenged
person does not have the prescribed
qualifications.

§ 801.303 Time and place of challenge.
A challenge shall be filed within 10

days after the listing of the challenged
person is made available for public in-
spection as provided in § 801.207 by de-
livering or mailing the challenge to the
Examiner (State Supervisor), U.S. Of-
fice of Personnel Management, in the
State involved at the address set out in
appendix C to this part.

§ 801.304 Form of challenge.
(a) A challenge shall be under oath

and shall contain:
(1) The name and address of the OPM

office to which it is submitted;
(2) The date of submission;
(3) The name and address of the chal-

lenger;
(4) The name and address of his rep-

resentative, if any;
(5) The name and address of the chal-

lenged person and his certificate num-
ber as they appear on the eligibility
list;

(6) A written statement setting forth
in plain and concise language the facts
constituting the grounds for challeng-
ing the listing of the challenged person
on the eligibility list;

(7) Affidavits of at least two persons
(one of whom may be the challenger)
with their addresses, stating that they
have personal knowledge of the facts
that constitute the grounds for chal-
lenge and setting forth those facts in
plain and concise language. Each affi-
davit shall be sworn to before a person
authorized to administer oaths; and

(8) A certification that service of the
challenge on the challenged person has

VerDate 21-NOV-96 12:07 Nov 22, 1996 Jkt 167171 PO 00000 Frm 00324 Fmt 8010 Sfmt 8010 E:\CFR\167171.083 167171



325

Office of Personnel Management § 801.312

been made as required by paragraph (b)
of this section.

(b) The challenger shall file his chal-
lenge in triplicate and shall have a
copy of it served on the challenged per-
son. That service may be in person or
by first-class mail properly addressed
with charges prepaid.

§ 801.305 Rejection and docketing of
challenge.

(a) When a challenge is not timely
filed or served or does not meet the re-
quirements of § 801.304, it shall not be
entertained but shall be rejected.

(b) When a challenge is not rejected
under paragraph (a) of this section, the
hearing officer shall place it on the
docket.

§ 801.306 Summary denial of challenge
by hearing officer.

If on review of a challenge a hearing
officer determines that the informa-
tion, even if true and known at the
time of listing, would not have dis-
qualified the challenged person, he
shall issue a decision denying the chal-
lenge without further proceeding and
notify the parties of his reasons for
this decision.

§ 801.307 Notice of hearing.
After docketing, and if not denied

under § 801.306, the challenge shall be
set for hearing. The challenger and the
challenged person shall be sent a notice
of the date, time, and place of the hear-
ing and advised of the rights and duties
of the parties including the right to re-
quest a subpena. The notice of hearing
shall be dated and the date of the hear-
ing shall not be less than 5 days from
the date of that notice. The notice of
hearing shall be served on the chal-
lenger and the challenged person either
personally or by mail.

§ 801.308 Rights and duties of parties.
(a) The challenger has the burden of

proceeding and proof at the hearing
and shall appear personally or with a
representative to prosecute the chal-
lenge, except that when a continuance
is sought the challenger may appear by
a representative. If a challenger fails
to appear personally to prosecute the
challenge, the hearing officer shall
issue a decision denying the challenge

or make such other disposition as is
warranted by the circumstances.

(b) The challenged person has the
right to appear at the hearing person-
ally or by or with a representative, and
to present witnesses and documentary
evidence in his behalf.

§ 801.309 Continuance.
A request for a continuance of a

hearing shall be filed with the hearing
officer at the place and on the day of
the hearing. The hearing officer shall
not grant a continuance except under
extraordinary circumstances.

§ 801.310 Hearing.
A hearing shall be open to the public

and held at the time and place speci-
fied in the notice of hearing. A hearing
shall be recorded by an official reporter
designated by the OPM, under the su-
pervision of the hearing officer. A
party may obtain a copy of the tran-
script from the official reporter at a
rate not in excess of the maximum rate
fixed by contract between the OPM and
the reporter.

§ 801.311 Powers of hearing officer.
In addition to the powers otherwise

vested in a hearing officer by this sub-
part, a hearing officer shall have the
power to:

(a) Administer oaths and affirma-
tions;

(b) Issue and quash subpenas;
(c) Regulate the course of the hear-

ing;
(d) Rule on offers of proof;
(e) Permit a party to withdraw from

a hearing on a showing of good cause;
(f) Limit the number of witnesses

whose testimony would be cumulative;
(g) Deny a challenge for failure to

prosecute;
(h) Exclude any person from the

hearing for contumacious conduct or
misbehavior that obstructs the hear-
ing; and

(i) Take any other action in the
course of the hearing consistent with
law that is necessary to carry out the
spirit and intent of the Act.

§ 801.312 Witnesses.
(a) A witness shall testify under oath

or affirmation and shall be subject to
cross-examination.
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(b) A witness who is summoned and
responds is entitled to the same wit-
ness and mileage fees as are paid for
like service in the courts of the United
States. The party at whose instance
the testimony is taken shall pay the
witness and mileage fees.

§ 801.313 Subpena.

(a) On the request of a party and for
good cause shown, a hearing officer
may issue a subpena for the appearance
of a witness or for the production of
documentary evidence.

(b) A hearing officer may quash a
subpena for good cause shown.

(c) The party at whose request a sub-
pena is issued is responsible for arrang-
ing for service. The officer or person
making service shall show the original
subpena to the person served, read the
subpena to him if he is unable to read,
and deliver a copy of the subpena to
him.

(d) When a U.S. Marshal or his dep-
uty serves a subpena, he shall evidence
the service by his return on the sub-
pena. When someone other than a U.S.
Marshal or his deputy serves a sub-
pena, the person serving the subpena
shall make an affidavit, stating the
date, time, and the manner of service,
and shall return the affidavit on, or
with, the original subpena in accord-
ance with the form thereon. When the
U.S. Marshal, his deputy, or other per-
son, as appropriate, cannot serve the
subpena, he shall state his reason for
the failure on the original subpena.
When the person named in the subpena
accepts service of the subpena in writ-
ing, no other evidence of return is nec-
essary. The person responsible for serv-
ing a subpena shall return the original
subpena, bearing or accompanied by
the required return, affidavit, state-
ment, or acceptance of service, to the
officer presiding at the hearing at
which the person subpenaed is required
to appear.

§ 801.314 Evidence.

(a) The application of the challenged
person is prima facie evidence that he
has the qualifications that are stated
in the application.

(b) Rules of evidence are not strictly
applied but the hearing officer shall ex-

clude irrelevant or unduly repetitious
evidence.

(c) Each exhibit of a documentary
character shall be submitted to the
hearing officer, duly marked, and made
a part of the record. An exhibit does
not become evidence unless received in
evidence by the hearing officer.

§ 801.315 Decision.

The hearing officer who presided at
the hearing, unless he has become un-
available, shall decide the case on the
record. If no hearing is held, the hear-
ing officer to whom the challenge was
assigned shall decide the case on the
record. The decision shall be in writing
and shall state the reasons or basis for
the decision. Copies of the decision
shall be served on the parties. The deci-
sion shall be issued not more than 15
days after the challenge is docketed
under § 801.305. The record, including
the decision, shall be certified as true
and complete by the hearing officer
and forwarded to the Examiner (State
Supervisor), U.S. Office of Personnel
Management in the State involved at
the address set out in appendix C to
this part. It shall be available to inter-
ested persons at that office.

§ 801.316 Action after challenge is sus-
tained.

When a hearing officer sustains a
challenge, he shall, after the courts
have finally sustained his decision or
the time for petitioning for a court re-
view of that decision has expired, in-
struct an examiner to remove the name
of the challenged person from the eligi-
bility list and cancel that person’s cer-
tificate evidencing his eligibility to
vote. The examiner shall notify the
challenged person, the appropriate
election official, the Attorney General,
and the attorney general of the appro-
priate State of his action.

§ 801.317 Appeal.

There is no administrative appeal
from the decision of a hearing officer
or from any of his rulings. A petition
for review of the decision of a hearing
officer may be filed in court as pro-
vided in the Act.

VerDate 21-NOV-96 12:07 Nov 22, 1996 Jkt 167171 PO 00000 Frm 00326 Fmt 8010 Sfmt 8010 E:\CFR\167171.083 167171



327

Office of Personnel Management Pt. 801, App. A

Subpart D—Removals From
Eligibility List

§ 801.401 Scope.

The subpart prescribes the bases and
procedures for removals from eligi-
bility lists under the Act.

§ 801.402 Bases for removals.

An examiner shall remove the name
of a person from an eligibility list:

(a) Pursuant to the instruction of a
hearing officer under § 801.316;

(b) Pursuant to the order of a court
having jurisdiction under the Act;

(c) When the examiner determines
that the listed person has lost his eligi-
bility to vote under State law not in-
consistent with the Constitution and
the laws of the United States and in ac-
cordance with the instructions con-
cerning loss of eligibility to vote pre-
scribed by the OPM after consultation
with the Attorney General which shall
be set out in appendix D to this part
and incorporated in and made a part of
this section.

§ 801.403 Procedure for removals de-
termined by examiners.

An examiner may remove the name
of a listed person as authorized by
§ 801.402(c) only after:

(a) Giving the person a notice of the
proposed removal of his name stating
the reason why the removal is proposed
and offering the person an opportunity
to answer the notice of proposed re-
moval in person or in writing or both
within ten days after his receipt of
that notice; and

(b) Considering all available evidence
concerning the person’s loss of eligi-
bility to vote, including any timely an-
swer submitted by the person.

§ 801.404 Notification of removals.

When an examiner removes the name
of a person from an eligibility list he
shall notify the person, the appropriate
election officials, the Attorney Gen-
eral, and the attorney general of the
State of that removal and the reason
therefor.

Subpart E—Voting Complaint
§ 801.501 Scope.

This subpart prescribes the procedure
for filing and processing a complaint
under the Act that a person was not
permitted to vote.

§ 801.502 Making a complaint.
A person who has been listed on an

eligibility list or registered by an ap-
propriate election official and who is
eligible to vote but has not been per-
mitted to vote may make a complaint
regarding that denial to an examiner
for the political subdivision where the
denial occurred. The complaint may be
either oral or in writing and must be
made within 48 hours after the closing
of the polls.

§ 801.503 Processing a complaint.
The examiner to whom a complaint

is made shall promptly ascertain
whether the complaint is well founded.
If the examiner determines the com-
plaint is not well founded he shall no-
tify the person who complained of his
determination and take no further ac-
tion on the complaint. If the examiner
determines that the complaint is well
founded the examiner shall notify the
person and the Attorney General of his
determination and of the reason for
that determination and furnish the At-
torney General with any papers or evi-
dence relating to the complaint.

APPENDIX A TO PART 801

This appendix sets out the dates, times,
and places designated by the OPM for filing
an application in each political subdivision,
and sets out the forms of application pre-
scribed by the OPM.

DATES, TIMES, AND PLACES FOR FILING

Offices at which applications may be filed
will be open in each State in the county or
parish and at the place set forth in this ap-
pendix beginning on the date specified and
continuing thereafter until a closing date is
given. Each office will be open Monday
through Saturday (except on a legal holiday)
between the hours of 8:30 a.m. and 4:30 p.m.,
except that the OPM may change the hours
and days on which any office will be open for
filing applications by posting advance notice
of the change at the place set forth in this
appendix.
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ALABAMA

County; Place for filing; Beginning date

Autauga; (1) Prattville—U.S. Post Office;
November 8, 1965; (2) Marbury—building adja-
cent to U.S. Post Office, intersection of Main
Street and State Highway 143; February 26,
1966.

Barbour; Holiday Inn, Room 101, Barbour
St. at Riverside Drive, Eufaula, Alabama,
36027, (205) 687–7903.

Bullock; Union Springs—U.S. Post Office,
108 E. Hardaway Street; November 7, 1978.

Chambers; Lafayette—Examiners Office,
Room 218, FHA Office, County Building, 18
Alabama Avenue E.; July 30, 1984.1⁄8

Choctaw; Butler—Post Office; May 31, 1966.
Conecuh; Evergreen—Holiday Inn, Room

108, Interstate 68 and Highway 83; September
2, 1980.

Dallas; (1) Selma—Federal Building; Au-
gust 10, 1965; (2) Orrville—U.S. Post Office,
State Highway 22; February 26, 1966.

Elmore; (1) Wetumpka—U.S. Post Office;
November 8, 1965; (2) Eclectic—trailer at U.S.
Post Office; February 26, 1966; (3) Elmore—
trailer at U.S. Post Office; February 26, 1966.

Greene; (1) Eutaw—U.S. Post Office; No-
vember 8, 1965; (2) Boligee—trailer at U.S.
Post Office; March 8, 1966.

Grenada; Grenada—Post Office Building;
July 22, 1966.

Hale; (1) Greensboro—Post Office Building;
August 10, 1965; (2) Moundville—Tidmore
Building; February 26, 1966.

Jefferson; (1) Bessemer—Post Office Build-
ing, North 19th Street, January 24, 1966; (2)
Birmingham—Post Office and Courthouse
Building, 18th at 5th Avenue, North; January
24, 1966; (3) Fairfield—4412 Gary Avenue; Jan-
uary 24, 1966; (4) North Birmingham—Post
Office Building; 2003 41st Avenue (Sayreton),
Birmingham; February 14, 1966; (5)
Powderly—Library Building, Birmingham
Baptist College, 630 Ishkooda Road, Bir-
mingham; February 14, 1966; (6) Wylam—
trailer at Post Office, 4221 7th Avenue
(Wylam), Birmingham; February 21, 1966; (7)
Irondale—7949–A Crestwood Boulevard; Feb-
ruary 26, 1966; (8) Homewood—1820 28th Ave-
nue; February 26, 1966; (9) Tarant—1322 Main
Street; March 18, 1966.

Lowndes; (1) Fort Deposit—Post Office
Building; August 10, 1965; (2) Hayneville—
trailer at U.S. Post Office; January 3, 1966.

Madison; (1) Canton—285 Peace Street; Au-
gust 10, 1965; (2) Flora—Segrist Building op-
posite post office; July 20, 1966.

Marengo; (1) Demopolis—Post Office Build-
ing; August 10, 1965; (2) Putnam—trailer ad-
jacent to Post Office; State Highway 69;
March 18, 1966.

Monroe; Room 112, Monroe Motor Court
South, Highway 21, Monroeville, Alabama.
August 31, 1984.

Montgomery; (1) Montgomery—Post Office
and Courthouse Building, corner of Church,

Lee, and Moulton Streets, Rooms 332, 334,
336; October 6, 1965, to November 6, 1969; (2)
Montgomery—Aronov Building, 474 South
Court Street, Room 132; November 7, 1969; (3)
Mount Meigs—trailer at U.S. Post Office,
intersection of U.S. Highway 80 and Pike
Road; February 26, 1966.

Perry; (1) Marion—Post Office Building,
Room 3; August 20, 1965; (2) Uniontown—
trailer at corner of West and Front Streets;
March 5, 1966.

Pickens; Carrollton—U.S. Post Office,
Room 200, Courthouse Square, Highway 86;
September 5, 1978.

Russell; Phoenix City—U.S. Post Office,
1310 Ninth Avenue; September 26, 1978.

Sumter; Livingston—Post Office; May 3,
1966.

Wilcox; (1) Camden—Federal Building,
Room 202–204; August 20, 1965; (2) Alberta—
trailer at intersection of State Highway 5
and County Highway 29; March 5, 1966; (3)
Pine Apple—trailer at U.S. Post Office,
County Highway 59; March 5, 1966.

ARIZONA

County; Place for filing; Beginning date.

Apache; Window Rock Motor Inn, P.O. Box
1687, Window Rock, Arizona; October 31, 1986.

Navajo; Holiday Inn, P.O. Box 307,
Kayenta, Arizona; October 31, 1986.

Yuma; U.S. Border Station, Highway 95,
International Borderline, San Luis, Arizona,
85349; (602) 627–2016; February 26, 1991.

CALIFORNIA

County; Place for filing; Beginning date
Alameda; Oakland-U.S. Attorneys Office,

Oakland Branch, 1301 Clay Street, Suite 3405,
Oakland, California, 94612; (510) 637–3784 and
(510) 637–3748; March 23, 1996.

GEORGIA

County; Place for filing; Beginning date

Baker; Newton—U.S. Post Office Building;
Nov. 5, 1968.

Baldwin; ASCS, Post Office Building, 110
Handcock Street, Room 206, Milledgeville,
Georgia; Sept. 21, 1984.

Brooks; Georgian Motel, room 8, 803 East
Screven Street, Quitman, GA 31643; (912) 263–
9306 or 263–9307, July 17, 1990.

Bulloch; Statesboro—Federal Building,
Conference Room 208, 52 North Main Street;
August 5, 1980.

Burke; Waynesboro-U.S. Post Office, 721
Liberty Street, Room 204; November 2, 1982.

Butts; (1) Jackson—Daughty Foundation,
221 College Street; September 4, 1982; (2)
Flovilla—Flovilla Community Center, Col-
lier Street; September 4, 1982; (3)
Jenkinsburg—Cleveland BBQ Restaurant
Building, Corner of Highway 42 and High
Falls Road; September 4, 1982.
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Calhoun; Morgan—Soil Conservation Serv-
ice, Main Street, P.O. Box 113; August 5, 1980.

Chattahoochee; U.S. Post Office Lumpkin
Highway, Cusseta, Georgia; Sept. 21, 1984.

Early; Blakely—Qual Motel, Room 26, U.S.
27 South; August 5, 1980.

Hancock; Sparta—Post Office Building,
Broad Street; November 8, 1966.

Jefferson; Post Office Building Room 4, 131
W. Broad Street, Louisville, Georgia; Sept.
21, 1984.

Johnson; Wrightsville—U.S. Post Office,
Basement Office 1, 151 South Marcus; August
5, 1980.

Lee; (1) Leesburg—Farmers Exchange
Building, Second Floor; April 3, 1967, through
April 30, 1969; (2) Leesburg—U.S. Post Office,
intersection of State Highway 32 and U.S.
Highway 19; May 1, 1969.

McIntosh; Best Western, Swiss Inn, room
115, Highway 251 and Interstate 95, Darien,
Georgia 31304; (912) 437–4418 or 4421; July 21,
1992.

Meriweather; Greenville—U.S. Department
of Agriculture, Agricultural Stabilization
Conservation Service Office, Williams
Street; August 10, 1976.

Mitchell; Camilla—FHA District Office
Conference Room, Building 10A, Broad
Street; August 5, 1980.

Peach; Fort Valley—U.S. Post Office Build-
ing; 300 West Church Street; November 7,
1972.

Pike; ASCS, Pike County Agriculture
Building, Gwyn Street, Zebulon, Georgia;
Sept. 21, 1984.

Randolph, Travelers Mini Lodge, Room 2,
949 Blakely Street, Cuthbert, Georgia, 31740;
(912) 732–5806 or 5807; August 11, 1992.

Screven; Sylvania—Post Office Building,
Main and East Telephone Streets; April 3,
1967.

Stewart; Lumpkin—U.S. Department of
Agriculture, Agricultural Stabilization Con-
servation Service Office, Meeting Room,
Court House, Second Floor; August 10, 1976.

Sumter; Americus—Federal Building and
Court House, Basement Conference Room
128, East Forsyth Street; August 5, 1980.

Talbot—Buice Motel, Room 2, Washington
St., Talbotton, Georgia 31827, August 9, 1988.

Taliaferro; Crawfordville—Post Office; No-
vember 5, 1968.

Telfair; McRae—Postmasters Office, U.S.
Post Office, 211 South Second Avenue; Au-
gust 5, 1980.

Terrell; Dawson—Post Office Building,
Stonewall and Lee Streets; April 3, 1967.

Tift; Tifton—FHA, Conference Room 306,
Tifton County Administrative Building, 225
Tift Avenue; August 5, 1980.

Twiggs; Jeffersonville—County Office
Building; State Highway 96; September 3,
1974.

Worth; ASCS, Worth County ASCS Build-
ing, 501 N. Henderson, Sylvester, Georgia;
Sept. 21, 1984.

LOUISIANA

Parish; Place for filing; Beginning date

Bossier; (1) Benton—trailer at Post Office;
April 3, 1967; (2) Bossier City—Lodge Hall,
1708 Scott Street; April 5, 1967 through
March 17, 1969; (3) Bossier City—Post Office,
150 Benton Road, March 18, 1969.

Caddo; (1) Shreveport—Post Office and
Courthouse Building, 424 Texas Street; April
3, 1967; (2) Shreveport—Terry Building, 2643
Cooper Road; April 3, 1967; (3) Shreveport;
Hollywood Baptist Church; 5305 Roberts
Street; April 3, 1967.

De Soto; Mansfield—trailer, at Post Office;
April 3, 1967.

East Carroll; (1) Lake Providence—Post Of-
fice Building; August 10, 1965; (2)
Sondheimer—trailer at Post Office Building;
February 14, 1966; (3) Lake Providence—
ASCS Office, 205 North Hood; October 19,
1979.

East Feliciana; (1) Clinton—Kline Build-
ing, St. Helena Street; August 10, 1965, to
February 8, 1966; (2) Clinton—Trailer at U.S.
Post Office; February 19, 1966; (3) Jackson—
Trailer parked on Post Office grounds; Feb-
ruary 14, 1966; (4) Slaughter—Post Office
Building; February 14, 1966.

Madison; Tallulah—Post Office; August 13,
1966.

Ouachita; (1) Monroe—Post Office Build-
ing, Room 301; August 20, 1965; (2) West Mon-
roe—I. B. Haynes Building, Cypress and
Young Streets, February 14, 1966.

Plaquemines; (1) Buras—Post Office Build-
ing, August 10, 1965, through November 17,
1965, reopened August 31, 1967; (2) Belle
Chasse—Post Office Building; November 18,
1965; (3) Belle Chasse—US Naval Air Station,
Administration Building, Room 46, Office of
the Senior Chief of Command; October 19,
1979.

Sabine; Many—U.S. Post Office Building;
525 San Antonia Avenue; September 27, 1974.

St. Helena; Greensburg—(1) Trailer at Post
Office; College and Main Streets; August 19,
1972; (2) ASCS Office, Burrell Carter Build-
ing, Street Floor, South Main Street; Octo-
ber 19, 1979.

St. Landry; Opelousas—Chattau Motor Inn,
400 East Landry, the Bayou Room; December
5, 1979.

West Feliciana; (1) Saint Francisville—
trailer at Post Office; November 3, 1965,
through January 7, 1966; (2) Saint
Francisville—Post Office Building; January
8, 1966; (3) Weyanoke—trailer located on
State Highway 66 approximately 0.3 mile
South of Weyanoke; February 14, 1966.

MISSISSIPPI

County; Place for filing; Beginning date

Adams; Prentiss Inn, U.S. 61 S, Natchez, Mis-
sissippi 39121; (601) 442–7524/25; September
17, 1991.
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Amite; (1) Liberty—Walsh Building, Main
Street, second floor; April 3, 1967; (2)
Gloster—Ivey Building, First Street; July 29,
1967.

Benton; Ashland—Post Office Building; Oc-
tober 1, 1965.

Bolivar; Cleveland—Post Office Building;
October 1, 1965.

Carroll; (1) Carrollton—Post Office Build-
ing, Main Street, January 4, 1966, through
March 22, 1968; (2) North Carollton—Van
Meter Lumber Co. Building, George Street,
March 23, 1968.

Claiborne; (1) Port Gibson—McFatters
Drug Store, Second Floor, 618 Main Street;
April 16, 1966, through October 9, 1969; (2)
Port Gibson—Federal Building, Room 111;
October 10, 1969.

Clay; (1) West Point—Post Office Building;
October 1, 1965; (2) Pheba—rear of Champion
Grocery Store; July 21, 1967.

Coahoma; Clarksdale—Post Office Build-
ing; October 1, 1965.

Copiah; Hazelhurst—W.S. Henley Building,
122 South Lowe Street; December 13, 1983.

Covington; Collins—McLauren Building,
FHA Conference Room; August 10, 1979.

De Soto; (1) Walls—U.S. Post Office; No-
vember 8, 1965, through January 4, 1966; (2)
Hernando—U.S. Post Office; January 5, 1966;
(3) Olive Branch—second floor above Post Of-
fice; July 22, 1967.

Forrest; (1) Hattiesburg—U.S. Courthouse,
corner of Pine and Forrest Streets, Room 6;
June 8, 1967; (2) Petal—108 Ninth Avenue;
September 16, 1967.

Franklin; Meadville—Old Halford Building,
Highway 84 East, one block from city square;
April 3, 1967.

Greene; Leakesville—FHA Conference
Room, New Bank Annex, Main and Lafayette
Street; August 10, 1979.

Grenada; (1) Grenada—Post Office Build-
ing; July 22, 1966, through August 7, 1966; (2)
Grenada—639 Union Street; August 8, 1966,
through October 9, 1969; (3) Grenada—U.S.
Post Office, basement, October 10, 1969; (4)
Tie Plant—trailer at site of Horseshoe Store
two blocks west of Tie Plant School on dirt
road; September 9, 1966.

Hinds; (1) Jackson—301 Building, 301 North
Lamar Street; November 8, 1965, through
January 2, 1966; (2) Jackson—Post Office
Building, 245 East Capitol Street; January 3,
1966; (3) Jackson—848 Lynch Street; June 22,
1966; (4) Raymond—U.S. Post Office; Novem-
ber 8, 1965.

Holmes; (1) Lexington—U.S. Post Office;
November 8, 1965; (2) Cruger—U.S. Post Of-
fice; July 29, 1967.

Humphreys; (1) Belzoni—Post Office Build-
ing; October 1, 1965; (2) Louise—Post Office
Building; June 21, 1966; (3) Isola—trailer at
Post Office, August 23, 1971.

Issaquena; Mayersville—trailer at Post Of-
fice; June 15, 1967.

Jasper; Bay Springs—trailer at New Post
Office; April 16, 1966.

Jefferson; Fayette—Ball Drug Store Build-
ing, Main Street; November 8, 1965.

Jefferson Davis; (1) Prentiss—Magnolia
Courts, intersection of U.S. Highway 84 and
State Highway 42, Units 21 through 24; Au-
gust 25, 1965, through August 26, 1965; (2)
Prentiss—Post Office Building; August 27,
1965.

Jones; (1) Laurel—Federal Building, Room
B–8; August 20, 1965; (2) Ellisville—102 Jas-
mine Street; September 16, 1967.

Kemper; DeKalb—U.S. Post Office; Lobby;
Seventh Street and Eighth Avenue; Novem-
ber 4, 1974.

Leflore; (1) Greenwood—Post Office Build-
ing; August 10, 1965; (2) Minter City—trailer
on lot on northwest side of Post Office; June
6, 1967.

Lowndes; Columbus—Ramada Inn, Room
153, Highway 45 North; August 22, 1983.

Madison; Canton—285 Peace Street; August
10, 1965.

Marshall; Holly Springs—Post Office
Building; August 8, 1967.

Monroe; Sheliane Motel, Room 44, Highway
45 N, Aberdeen, Mississippi, 39730; (601) 369–
2192/2193; September 17, 1991.

Neshoba; Philadelphia—U.S. Post Office;
November 8, 1965.

Newton; (1) Newton—Post Office Building;
January 4, 1966; (2) Decatur—building on
Fourth Avenue across street from U.S. Post
Office; July 29, 1967.

Noxubee; (1) Macon—Post Office Building,
Basement, Room 1; April 16, 1966; (2)
Brooksville—Jourdan Building, Front
Street; July 29, 1967.

Oktibbeha; Starkville—Post Office Build-
ing, 302 University Drive; April 3, 1967.

Pearl River; Picayune—Community Recre-
ation Center; Library; Rosa and Beech
Streets; June 8, 1974.

Quitman; Marks—Corp of Engineers, Rog-
ers Road; October 29, 1980.

Rankin; (1) Brandon—Rankin Building,
intersection of U.S. Highway 80 and State
Highway 18; April 16, 1966, through August 4,
1966; (2) Brandon—Nettles Drug Store Build-
ing, East Government Street; August 5, 1966
through January 31, 1971; (3) Brandon—280
Government Street; February 1, 1971.

Scott; Best Western, room 130, Interstate
20 and Highway 251, Forest, Mississippi,
39074; (601) 469–4031 or 3950; May 18, 1993.

Sharkey; Rolling Fork—102 Elm Street;
June 14, 1967.

Simpson; (1) Mendenhall—Post Office
Building; January 4, 1966; (2) Magee—Post
Office Building, Ninth Avenue (between
Eighth and Ninth Streets); January 10, 1966.

Sunflower; (1) Indianola–Post Office Build-
ing; May 2, 1967; (2) Ruleville–U.S. Post Of-
fice, 120 South Ruby Avenue; June 16, 1983.
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Tallahatchie; (1) Charleston—103 Market
Street; August 23, 1971; (2) Sumner—Abbey
Building, East Court Square; August 23, 1971.

Tunica; Tunica—Department of Agri-
culture Building, Agricultural Conservation
and Stabilization Service; South Side, Court
Square; November 3, 1975.

Warren; Vicksburg—Post Office and Court-
house Building, Crawford and Monroe
Streets; January 4, 1966.

Washington; Greenville—Room 204A Fed-
eral Building, Main Street and Poplar
Street; August 8, 1983.

Wilkinson; (1) Woodville—Post Office
Building; August 8, 1967, to August 24, 1967;
(2) Woodville—Odd Fellows Building; August
24, 1967.

Winston; Louisville—Post Office Building;
Basement, Room 6; April 16, 1966.

Yazoo; Yazoo City, 100 South Main Street;
November 2, 1971.

NEW MEXICO

County; Place for filing; Beginning date.

Chavez; Federal Building, 5th and Richard-
son Street, Roswell, New Mexico; December
17, 1984.

Cibola; U.S. Forest Service, Mt. Taylor
Ranger District, Cibola National Forest, 201
Roosevelt, Grants, New Mexico; December 17,
1984.

Curry; Main Post Office, 417 Gidding, Room
203, Clovis, New Mexico; December 17, 1984.

McKinley; Bureau of Indian Affairs, East-
ern Navajo Agency, P.O. Box 328, Crowpoint,
New Mexico (25 miles north of Thoreau, 1
mile west of State Road 57); Bureau of Indian
Affairs, Navajo Area Office, Federal Build-
ing, 3rd and Hill Streets, Gallup, New Mex-
ico; December 17, 1984.

Otero; U.S. Forest Service, Lincoln Na-
tional Forest, Federal Building, 11th and
New York Streets, Alamogordo, New Mexico;
December 17, 1984.

Sandoval; Mobile unit on parking lot be-
hind U.S. Post Office, Camino del Pueblo
Road, Bernalillo, New Mexico; U.S. Forest
Service, Cuba Ranger District, San Fe Na-
tional Forest, State Highway 126 and South
Main, Cuba, New Mexico. December 17, 1984.

NEW YORK

County; Place for filing; Beginning date

Bronx, Kings, and New York Counties, New
York; 26 Federal Plaza, Room 29108, New
York, New York.

NORTH CAROLINA

County; Place for filing; Beginning date

Edgecombe; Tarboro—Room B3, U.S. Post
Office, 525 Main Street, Tarboro, North Caro-
lina; May 4, 1984.

SOUTH CAROLINA

County; Place for filing; Beginning date

Bamberg; Room 6, Farmers Home Adminis-
tration, J. Carl Kershe Agriculture Building,
Calhoun Street, Bamberg, South Carolina.
October 10, 1984.

Calhoun; Room 5, 2nd Floor, 111 Harry C.
Raysor Drive, St. Mathews, South Carolina.
September 28, 1984.

Chester; Chester Motor Lodge, Room 161,
West End St. at By-pass, Chester, SC 29706,
(803) 385–5511.

Clarendon; Manning—Federal Building;
November 8, 1965.

Colleton; Soil Conservation Service, Room
203, 119 Benson Street, Walterboro, South
Carolina. October 10, 1984.

Darlington; Darlington—U.S. Post Office,
201 Pearl Street; November 7, 1978.

Dorchester; St. George—U.S. Post Office;
November 8, 1965.

Hampton; Farmers Home Administration,
1st Floor, 1003 Elm Street, Hampton, South
Carolina. October 10, 1984.

Marion; Marion—U.S. Post Office, 201
South Main Street, Conference Room; June
27, 1978.

Richland; Room 1466, Strom Thurmond
FOB, 1835 Assembly Street, Columbia, South
Carolina. September 28, 1984.

Williamsburg; ASCS Service Center, 208
Short Street, Kingstree, South Carolina.
September 28, 1984.

TEXAS

County; Place for filing; Beginning date

Atascosa; Pleasanton—Office of USDA, 803
North Bryant; October 29, 1980.

Bee; Beeville—Agriculture Plant and Ani-
mal Inspection Service; Basement, U.S. Post
Office, 111 N. St. Mary’s Street; November 2,
1976.

Crockett; Ozona—Agricultural Stabiliza-
tion and Conservation Office, 801 Avenue E;
August 12, 1978.

Dallas; Dallas—OPM, Room 6B3, 1100 Com-
merce Street, Dallas, Texas, April 4, 1984.

El Paso; El Paso—2211 East Missouri Ave-
nue, Suite N300; November 7, 1978.

Fort Bend; Richmond—Agricultural Sta-
bilization Conservation Office; May 1, 1976.

Frio; Pearsall—Federal Building, 411 East
Colorado Avenue; November 2, 1976.

Hidalgo—101 East 14th (West Entrance),
Mission, Texas, 78572, (512) 585–8380, Novem-
ber 8, 1988.

La Salle; Cotulla—U.S. Border Patrol Sta-
tion, Federal Building, North Main Street;
November 2, 1976.

Medina; Hondo—Agricultural Stabilization
Conservation Office; 1703 Avenue K; May 1,
1976.

Reeves; Pecos—U.S. Post Office, U.S. At-
torneys Office, Room 301; May 6, 1978.
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Uvalde; Uvalde—Agricultural Stabilization
Conservation Office; 119 West South Street;
May 1, 1976.

Wilson; Floresville—Agricultural Sta-
bilization Conservation Office; May 1, 1976.

FORMS OF APPLICATION

ALABAMA

Front

Form approved
Budget Bureau No. 50–R359

APPLICATION TO BE LISTED UNDER THE
VOTING RIGHTS ACT OF 1966

State of Alabama County of ———————
Instructions to the Applicant: Please fill out
this side of this form. If you need help in an-
swering any question, the Examiner will help
you.

1. Name ——————— (First) ———————
(Middle) ——————— (Last)

2. Age —————
3. Address —————— (RFD or Street Num-

ber) ————— (Street) ————— (City or
Town) ————— (State)

4. How long have you lived in Alabama?
5. How long have you lived at the above ad-

dress? ————————————————————
6. What is your precinct? ——— or ward?

———
7. Are you now (1) on active duty in the

Armed Forces of the United States or the
Alabama National Guard, (2) an employee of
the United States or the State of Alabama,
or (3) a seaman or college student? ——— b
Yes b No

8. (a) Are you now registered to vote in
Alabama? ——— b Yes b No

(b) Are you now listed under the Voting
Rights Act? ——— b Yes b No

9. Are you a citizen of the United States
and of the State of Alabama? ——— b Yes b
No
Former Address ———————————————

10. Have you ever been convicted of a crime
other than a traffic violation? ———— b Yes
b No

11. Have you ever been declared legally in-
sane by a court? ——— b Yes b No

Any willful false statement on this application
is a Federal crime punishable by fine or im-
prisonment.

STOP HERE. TAKE THE FORM TO THE EXAMINER

I do solemnly swear (or affirm) that the in-
formation I have provided is true and correct
to the best of my knowledge, information,
and belief. I do further personally swear (or
affirm) that I will support and defend the
Constitution of the United States and the
Constitution of the State of Alabama; and
that I do not believe in nor am I affiliated
with any group or party which advocated or

advocates the overthrow of the Government
of the United States or of the State of Ala-
bama by unlawful means.
Signature (or mark) of Applicant ——————
Sworn to (or affirmed) and subscribed before

me on this date ——————————————
Examiner ——————————————————

U.S. Office of Personnel Management
CSC Form 805–A

† August 1965

Back

Do not write on this side—for use by
examiner

ADDITIONAL INFORMATION ITEMS

2. If applicant shows his age to be under 21,
write in his date of birth ——————————

4. If applicant shows that he has not lived
in Alabama for one year, will he have lived
in Alabama for one year by the date of the
next election? ——— b Yes b No

If yes, write in the date residence began —
——————————

Former Address ——————————————
5. If applicant shows that he has not lived

at his present address for six months, will he
by the date of the next election have:

Lived in the same county for six months?
——— b Yes b No

If yes, write in the date residence began —
——————————

Former Address ——————————————
Lived in his precinct or ward for three

months? ——— b Yes b No
If yes, write in the date residence began —

——————————
Former Address ——————————————
Lived in the same city or town for three

months? ——— b Yes b No
If yes, write in the date residence began —

——————————
7. If applicant answers yes, is his residence

in Alabama and in his county for temporary
purposes only? ——— b Yes b No

If yes, write in his occupation ———————

8. (a) If applicant shows that he is now reg-
istered to vote in Alabama, write in the
county where he is registered ————————

(b) If applicant shows that he is now listed
under the Voting Rights Act, write in the
county where he is listed —————— and
certificate number if available ——————.

10. If applicant answers yes, name the
crime —————————— Where and when
convicted? —————————— Was the con-
viction for a disqualifying crime? ————
b Yes b No

If a disqualifying crime, has applicant been
pardoned with restoration of his right to
vote? ——— b Yes b No

If so pardoned, how and when?———————
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11. If applicant answers yes, has he subse-
quently been declared legally sane or com-
petent by a court? ——— b Yes b No

If yes, when and by what court? ——————

Certificate of Eligibility Issued-No.
————— Notification of Ineligibility Issue-
No. —————

GEORGIA

Front

APPLICATION TO BE LISTED UNDER THE
VOTING RIGHTS ACT OF 1965

Form approved
Budget Bureau No. 50–R359

State of Georgia County of ———————
Instructions to the Applicant: Please fill out
this side of this form. If you need help in an-
swering any question, the Examiner will help
you.

1. Name ——————— (First) ———————
(Middle) ——————— (Last)

2. Age —————
3. Address —————— (RFD or Street Num-

ber) ————— (Street) ————— (City or
Town) ————— (State)

4. How long have you lived in Georgia? ——
5. How long have you lived at the above ad-

dress? ————————————————————
6. What is your election district? —————
7. Are you now on active duty in the

Armed Forces of the United States? ————
b Yes b No

8. (a) Are you now registered to vote in
Georgia? ——— b Yes b No

(b) Are you now listed under the Voting
Rights Act? ——— b Yes b No

9. Are you a citizen of the United States
and of the State of Georgia? ——— b Yes
b No

10. Have you ever been convicted of a crime
other than a traffic violation? ———— b Yes
b No

11. Have you ever been declared legally in-
sane or idiotic by a court? ——— b Yes b
No

Any willful false statement on this application
is a Federal crime punishable by fine or im-
prisonment.

STOP HERE. TAKE THE FORM TO THE EXAMINER

I do solemnly swear (or affirm) that I am
not registered to vote under any other name;
that I have correctly answered the questions
appearing elsewhere on this application; that
the information contained elsewhere on this
application is true.
Signature (or mark) of applicant ——————
Sworn to (or affirmed) and subscribed before

me this date ————————————————
Examiner ——————————————————

U.S. Office of Personnel Management
CSC Form 805–G

† August 1965

Back

Do not write on this side—for use by the
Examiner

ADDITIONAL INFORMATION ITEMS

2. If applicant shows his age to be under 18,
will he be 18 by the date of the next election?
——— b Yes b No

Write in his date of birth —————————
4. If applicant shows that he has not lived

in Georgia for one year, will he have lived in
Georgia for one year by the date of the next
election? ——— b Yes b No

If yes, write in date residence began ———
——————————

Former address ——————————————
5. If applicant shows that he has not lived

at his present address for six months, will he
have lived within the same county for six
months by the date of the next election?
——— b Yes b No

If yes, write in the date residence began —
——————————

Former address ——————————————
7. If applicant answers yes, is his residence

in Georgia and in his county for temporary
purposes only? ——— b Yes b No

8. (a) If applicant shows that he is now reg-
istered to vote in Georgia, write in the coun-
ty where he is registered ——————————

(b) If applicant shows that he is now listed
under the Voting Rights Act, write in the
county where he is listed —————— and
certificate number if available ———————

10. If applicant answers yes, name the
crime —————————— Where and when
convicted? —————————— Was the con-
viction for a disqualifying crime? ————
b Yes b No

If a disqualifying crime, has applicant been
pardoned? ———b Yes b No

If so pardoned, where and when? —————
11. If applicant answers yes, has he subse-

quently been declared legally sane or com-
petent by a court? ——— b Yes b No

If yes, when and by what court? —————
Certificate of Eligibility Issued—No.

————— Notice of Ineligibility Issued—No.

LOUISIANA

Front

Form approved
Budget Bureau No. 50–R359

APPLICATION TO BE LISTED UNDER THE
VOTING RIGHTS ACT OF 1965

State of Louisiana Parish of ———————
Instructions to the applicant: Please fill

out this side of this form. If you need help in
answering questions 1 through 13, the Exam-
iner will help you.

1. Name ——————— (First) ———————
(Middle) ——————— (Last)

2. Age —————
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3. Address —————— (RFD or Street Num-
ber) ————— (Street) ————— (City or
Town) ————— (State)

4. How long have you lived in Louisiana? —

5. How long have you lived at the above ad-
dress? ————————————————————

6. What is your precinct and ward? ————
7. Are you now (1) on active duty in the

Armed Forces of the United States or the
Louisiana National Guard, (2) an employee of
the United States or the State of Louisiana,
or (3) a seaman or college student? ——— b
Yes b No

8. (a) Are you now registered to vote in
Louisiana? ——— b Yes b No

(b) Are you now listed under the Voting
Rights Act? ——— b Yes b No

9. Are you a citizen of the United States
and of the State of Louisiana? ——— b Yes
b No

10. Have you ever been convicted of a crime
other than a traffic or game violation? ———
b Yes b No

11. Have you ever been dishonorably dis-
charged from or are you a deserter from the
Louisiana National Guard or militia or the
military service of the United States? ———
b Yes b No

12. Have you ever been declared legally in-
sane or incompetent by a court? —————
b Yes b No

13. Are you now living in a charitable home
or institution? ——— b Yes b No

14. What is your political party pref-
erence? ———————————————————

Any willful false statement on this application
is a Federal crime punishable by fine or im-
prisonment.

STOP HERE. TAKE THE FORM TO THE EXAMINER

I do solemnly swear (or affirm) that I will
faithfully and fully abide by all of the laws
of the State of Louisiana, that I am well dis-
posed to the good order and happiness of the
State of Louisiana and of the United States,
and that the information I have provided is
true to the best of my knowledge and belief.
Signature (or mark) of applicant ——————
Sworn to (or affirmed) and subscribed before

me this date ————————————————
Examiner ——————————————————

U.S. Office of Personnel Management
CSC Form 805–L

† August 1965

Back

Do not write on this side—For use by
examiner

ADDITIONAL INFORMATION ITEMS

2. If the applicant shows his age to be
under 21, will he be 21 by the date of the next
election? ——— b Yes b No

Write in his date of birth —————————

4. If the applicant shows that he has not
lived in Louisiana for one year, will he have
lived in Louisiana for one year by the date of
the next election? ——— b Yes b No

If yes, write in the date residence began —
——————————

Former Address ——————————————
5. If applicant shows that he has not lived

at his present address for six months, will he
by the date of the next election have:

Lived in the same parish for six months?
——— b Yes b No

If yes, write in the date residence began —
——————————

Former Address ——————————————
Lived in this precinct for three months?

——— b Yes b No
If yes, write in the date residence began —

——————————
Former Address ——————————————
Lived in the same town or city for four

months? ——— b Yes b No
If yes, write in the date residence began —

——————————
Former Address ——————————————
7. If applicant’s answer is yes, is his resi-

dence in Louisiana and in his parish for tem-
porary purposes only? ———
b Yes b No

If yes, write in his occupation ——————
8. (a) If applicant shows that he is now reg-

istered to vote in Louisiana, write in the
parish where he is registered: ————————

(b) If applicant shows that he is now listed
under the Voting Rights Act, write in the
parish where he is listed ——————— and
certificate number if available ———————

10. If applicant answers yes, name the
crime ————————————————————

Where and when convicted? ————————
Was the conviction for a disqualifying

crime? ———— b Yes b No
If a disqualifying crime, has applicant been

pardoned with express restoration of the
right to vote? ——— b Yes b No

If so pardoned, how and when?———————

11. If applicant answers yes, write in
whether dishonorably discharged or a de-
serter? ————————————————————

If dishonorably discharged, has he been re-
instated? ——— b Yes b No

If yes, when and where? ——————————
If a deserter, has he returned to his com-

mand and made up his lost time? —————
b Yes b No

If yes, when and where? ——————————
12. If applicant shows that he has been de-

clared legally insane or incompetent by a
court, has he subsequently been declared le-
gally sane or competent by a court? ————
b Yes b No

If yes, when and what court? ———————
13. If the applicant shows that he is now

living in a charitable home or institution, is
he disqualified? ——— b Yes b No
Certificate of Eligibility Issued—No. ————
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Notice of Ineligibility Issued—No. —————

MISSISSIPPI

Front

Form approved
Budget Bureau No. 50–RO436

APPLICATION TO BE LISTED UNDER THE VOTING
RIGHTS ACT OF 1965

State of Mississippi, County of ———————
Instructions to the Applicant: Please fill out
both sides of this form. If you need help in
answering any question, the Examiner will
help you.

1. Name ——————— (First) ———————
(Middle) ——————— (Last)

2. Date of Birth ——————————————
3. Social Security No ———————————
4. Are you a citizen of the United States?

——— b Yes b No
5. What is your present residence address

and each place you have resided during the
past year, stating when you lived at each
place?

(a) Present address ——————————
From —————— to date.

(b) Previous address ——————————
From —————— to ——————

(c) Previous address ——————————
From —————— to ——————
(If you need additional space, use the back

side of this form.)
6. What is your election district?

—————— Beat ——————— Precinct
——————— City Ward —————

7. Are you now registered to vote in Mis-
sissippi? ——— b Yes b No

(a) When: —————————————————
(b) What county: —————————————
(c) Address at that time: —————————
8. Have you ever been convicted of a crime

of murder, rape, bribery, theft, arson, obtain-
ing money or goods under false pretenses,
perjury, forgery, embezzlement or bigamy?
——— b Yes b No

(a) Which crime? —————————————
(b) When and where? ———————————
Has the right to vote been restored? ———

b Yes b No
If yes, when: ————————————————
9. Have you ever been declared legally in-

sane by a court? ——— b Yes b No
If yes, when: ————————————————
Where: ———————————————————
(a) When and where declared competent by

a court: ———————————————————
10. (a) If you have a current driver’s li-

cense, state its number and the address
shown thereon: ———————————————

(b) If you own a motor vehicle, state li-
cense tag number and the county and State
in which the vehicle is registered for ad valo-
rem and road and bridge privilege tax pur-
poses: ————————————————————

(c) If you filed an income tax return for the
year immediately past, state the address on
your most recent income tax return: ————

(d) If you own real property, state its loca-
tion: —————————————————————

(e) If you are receiving homestead exemp-
tion on any real property, state the location
of all such property: ————————————

(f) If you are currently employed, state the
location of the place where you actually re-
port for work: ————————————————

(g) State the location of any church affili-
ation or location of any other religious
groups of which you are a member: —————

(h) State the location of the greater
amount of your personal possessions: ————

(i) If you have a telephone, state its loca-
tion and number: ——————————————

11. Do you intend to make this precinct
and county your fixed habitation, for a defi-
nite or indefinite length of time, to which
you intend to return whenever absent? ———
b Yes b No

Any willful false statement on this application
is a Federal crime punishable by fine or im-
prisonment.

STOP HERE. TAKE THE FORM TO THE EXAMINER

I do solemnly swear (or affirm) that I am
at least eighteen (18) years old (or will be be-
fore the next election in this county), and
that I am now in good faith a resident of this
state and of —————————— election pre-
cinct in this county and that I am not dis-
qualified from voting by reason of having
been convicted of any crime named in the
Constitution of this state as a disqualifica-
tion to be an elector; that I have truly an-
swered all questions propounded to me in the
foregoing application for registration; and
that I will faithfully support the Constitu-
tion of the United States and of the State of
Mississippi, and will bear true faith and alle-
giance to the same. So help me God.

Signature (or mark) of applicant ——————
Sworn to (or affirmed) and subscribed before

me this date ————————————————
Examiner ——————————————————

U.S. Office of Personnel Management
Certificate of Eligibility Issued—No. ————
Notice of Ineligibility Issued—No. —————

CSC Form 805–M
Revised February 1973

Back

Do not write on this side—for use by
examiner

ADDITIONAL INFORMATION ITEMS

2. If applicant shows his age to be under 21,
will he be 21 by the date of the next election?
——— b Yes b No
Write in his date of birth ——————————
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5. If applicant shows that he has not lived
in Mississippi for two years, will he have
lived in Mississippi for two years by the date
of the next election? ——— b Yes b No

If yes, write in the date residence began —
——————————

Former address ——————————————
6. If applicant shows that he has not lived

at his present address one year, will he by
the date of the next election have:

Lived in the same election district for one
year? ——— b Yes b No

If applicant is a minister or minister’s
wife, for 6 months? ——— b Yes b No

If yes, write in the date residence began —
——————————

Former address ——————————————
Lived in the same city, town, or village for

one year? ——— b Yes b No
If applicant is a minister or minister’s

wife, for 6 months? ——— b Yes b No
If yes, write in the date residence began —

——————————
Former address ——————————————
8. (a) If applicant shows that he is now reg-

istered to vote in Mississippi, write in the
county where he is registered ————————

(b) If applicant shows that he is now listed
under the Voting Rights Act, write in the
county where he is listed ———————— and
certificate number if available ———————

10. If applicant answers yes, was the con-
viction for bribery, burglary, theft, arson,
perjury, forgery, embezzlement, bigamy, or
obtaining money or goods under false pre-
tenses? ——— b Yes b No

If yes, answer the following questions:
Which crime? ———————————————
When and where convicted? ————————
Has right to vote been restored by the leg-

islature? ———————————————————
If so restored, when? ———————————
11. If applicant answers yes, has he subse-

quently been declared legally sane or com-
petent by a court? ——— b Yes b No

If yes, when and by what court? —————
Certificate of Eligibility Issued—No. ————
Notice of Ineligibility Issued—No. —————

SOUTH CAROLINA

Front

Form approved
Budget Bureau No. 50–R359

APPLICATION TO BE LISTED UNDER THE
VOTING RIGHTS ACT OF 1965

State of South Carolina County of —————

Instructions to the Applicant: Please fill out
this side of this form. If you need help in an-
swering any question, the Examiner will help
you.

1. Name ——————— (First) ———————
(Middle) ——————— (Last)

2. Age —————

3. Address —————— (RFD or street num-
ber) ————— (Street) ————— (City or town)
————— (State)

4. (a) Are you a minister in charge of an or-
ganized church or the spouse of such a min-
ister ——— b Yes b No

(b) Are you a teacher in a public school or
the spouse of such a teacher ——— b Yes
b No

5. How long have you lived in South Caro-
lina —————————————————————

6. How long have you lived at the above ad-
dress ————————————————————

7. What is your ward and precinct ————
8. Are you now (1) a student, (2) a seaman,

(3) an employee of the United States, or (4)
on active duty in the Armed Forces of the
United States ——— b Yes b No

9. (a) Are you now registered to vote in
South Carolina ——— b Yes b No

(b) Are you now listed under the Voting
Rights Act ——— b Yes b No

10. Are you a citizen of the United States
and the State of South Carolina ————
b Yes b No

11. Have you ever been convicted of a crime
other than a traffic violation ———— b Yes b
No

12. Have you ever been declared legally in-
sane, idiotic, or mentally incompetent by a
court ——— b Yes b No

13. Are you a pauper receiving all your sup-
port from your county, town, or city govern-
ment ——— b Yes b No

Any willful false statement on this application
is a Federal crime punishable by fine or im-
prisonment

STOP HERE—TAKE THE FORM TO THE
EXAMINER

I hereby solemnly swear (or affirm) that
the information I have provided is true to
the best of my knowledge and belief and I so
certify.
Signature (or mark) of applicant ——————

Sworn to (or affirmed) and subscribed before
me this date ————————————————

Examiner ——————————————————
U.S. Office of Personnel Management

CSC Form 805–S, October 1965

Back

Do not write on this side—for use by
examiner

ADDITIONAL INFORMATION ITEMS

5. If the applicant shows that he has not
lived in South Carolina for one year, will he
have lived in South Carolina for one year by
the next election (or six months if applicant
is a minister in charge of an organized
church or a teacher in a public school, or the
spouse of either) ——— b Yes b No
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If yes, write in the date when he began to
live in South Carolina ———————————

Former address ——————————————
6. If the applicant (other than a minister,

teacher, or spouse of either) shows that he
has not lived at the same address for six
months, will he by the date of the next elec-
tion have:

Lived in the same county for six months
——— b Yes b No

If yes, write in the date when he began to
live in the county ——————————————

Former address ——————————————
Lived in the same city or town for four

months ——— b Yes b No
If yes, write in the date when he began to

live in the city or town ———————————
Former address ——————————————
Lived in the same precinct for three

months ——— b Yes b No
If yes, write in the date when he began to

live in the precinct —————————————
Former address ——————————————
8. If applicant answers yes, is his residence

in South Carolina and in his county for tem-
porary purposes b Yes b No

If yes, write in his occupation ——————
9. (a) If applicant shows that he is now reg-

istered to vote in South Carolina, write in
the county where he is registered ——————

(b) If applicant shows that he is now listed
under the Voting Rights Act, write in the
county where he is listed ———————— and
certificate number if available ———————

11. If applicant answers yes, name the
crime ————————————————————

Where and when convicted ————————
Was the conviction for a disqualifying

crime ——— b Yes b No
If a disqualifying crime, has the disquali-

fication been removed by pardon of the Gov-
ernor ——— b Yes b No

If so pardoned, where, when and by whom
12. If the applicant shows that he has been

declared legally insane, idiotic, or mentally
incompetent by a court, has he subsequently
been declared legally sane or mentally com-
petent by a court ——— b Yes b No

If yes, when and by what court ——————
13. If the applicant shows that he is a pau-

per receiving all of his support from his
county, town, or city, write details here ——

Certificate of eligibility issued—No. ———
Notice of ineligibility issued—No. ————

TEXAS

Front

Form approved
OMB No. 50R0592

Voting Rights Act Application

The information requested below is for the
purpose of determining whether you are eli-
gible to vote. If you are found eligible to
vote, your name will be certified to appro-
priate state officials for addition to the offi-

cial voting lists. The solicitation of this in-
formation for this purpose is authorized by
the Voting Rights Act of 1965, as amended.
While you are not required to respond, your
cooperation is needed if you wish to be found
eligible to vote.

Instructions to the Applicant: Please fill
out this side of this form. If you need help in
answering any question, the Examiner will
help you.

1. Name ——————— (First) ———————
(Middle) ————— (Last) Maiden surname
if married woman: —————

2. Sex: —————
3. Permanent residence address:

—————————— (Street and Apt. No., if
any, or Route No. or location (Not P.O. Box))
——————— (City) ————— (ZIP code)

4. Election Precinct (if known): ——————
5. Mailing address if different from above:

—————————— (Street or P.O. box)
————— (City) ————— (State) —————
(ZIP code)

6. Birthplace: City ————— or county
————— State ————— or foreign country
—————

7. Birth date: Month ——— Day ——— Year
———If naturalized, give court of naturaliza-
tion or its location: —————————————

8. Former registration: If now registered in
another Texas County: ——————————
(Name of county)

Last residence address: ——————————
(Street and apt. No., if any) ————— (City)
————— (State) ————— (ZIP code)

The disclosure of social security number
and telephone number is voluntary. Failure
to state either or both numbers will NOT re-
sult in your application being deficient. The
numbers will be used only to maintain the
accuracy and integrity of the registration
records.

Social Security Number ————— Tele-
phone Number —————

Any willful false statement on this appli-
cation is a Federal crime punishable by fine
or imprisonment.

STOP HERE.
TAKE THE FORM TO THE EXAMINER.
I do solemnly swear (or affirm) that I, the

applicant, am 18 years of age or over, or will
be 18 years of age or older within 60 days
after applying for registration, and am a cit-
izen of the United States, hold legal resi-
dence in this county, have met all legal re-
quirements, and I understand that the giving
of false information to procure the registra-
tion of a voter is a felony.

Signature (or mark) of applicant —————
Signature of agent* ————————————
*Agent must be a registered voter, and

must be only: (Circle one applicable) Hus-
band—Wife—Mother—Father—Son—Daugh-
ter

Sworn to (or affirmed) and subscribed to
me this date —————————————————
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Examiner —————————————————
U.S. Office of Personnel Management

CSC FORM 805–T
April 1976

Back

Do not write on this side—For use by
examiner

Additional Information Items

Texas law states that a person convicted of
a felony and not subsequently pardoned, and
a person adjudicated a lunatic or idiot and
not subsequently adjudicated competent, are
not qualified to vote. Therefore, the follow-
ing questions must be asked.

A. Have you ever been convicted of a fel-
ony: ——— b Yes b No

If applicant answers yes, name the crime —
Where and when convicted ————————
Was the conviction for a disqualifying

crime: ——— b Yes b No
If a disqualifying crime, has applicant been

pardoned with restoration of his right to
vote: ——— b Yes b No

If so pardoned, how and when ———————
B. Have you ever been declared to be an

idiot or a lunatic by a court: ——— b Yes
b No

If applicant answers yes, has he subse-
quently been declared legally sane or com-
petent by a court: ——— b Yes b No

If yes, when and by what court ——————
Certificate of eligibility issued—No. ———
Notice of ineligibility issued—No. ————

(5 U.S.C. 1103; Secs. 7, 9, 79 Stat. 440, 411, 441
(42 U.S.C. 1973c, 1973g))

[30 FR 9859, Aug. 7, 1965]
EDITORIAL NOTE: For FEDERAL REGISTER ci-

tations affecting this appendix A, see the
List of CFR Sections Affected in the Finding
Aids section of this volume.

APPENDIX B TO PART 801

This appendix sets out the qualifications
required for listing on an eligibility list.

ALABAMA

A person is qualified to be listed as an eli-
gible voter in elections in the State of Ala-
bama, except municipal elections, if he has
all the following qualifications at the time
he applies for listing and if he takes the re-
quired oath or affirmation.

(1) He is 21 years of age.
(2) He is a citizen of the United States and

of the State of Alabama.
(3) He will have lived in the State of Ala-

bama for one year, in his county for six
months, and in his ward or precinct for three
months by the date of the next election.

(4) He has not been convicted of treason,
murder, arson, embezzlement, malfeasance
in office, larceny, receiving stolen property,

obtaining property or money under false pre-
tenses, perjury, subornation of perjury, rob-
bery, assault with intent to rob, burglary,
forgery, bribery, assault and battery on the
wife, bigamy, living in adultery, sodomy, in-
cest, rape, crime against nature, or any
crime punishable by imprisonment in the
penitentiary, or of any infamous crime or
crime involving moral turpitude, or of va-
grancy or being a tramp, or of selling or of-
fering to sell his vote or the vote of another,
or of buying or offering to buy the vote of
another, or of making or offering to make a
false return in any election by the people or
in any primary election to procure the nomi-
nation or election of any person to any of-
fice, or of suborning any witness or registrar
to secure the registration of any person as
an elector, or if so convicted he has been sub-
sequently pardoned with restoration of his
right to vote specifically expressed in the
pardon.

(5) He has not been declared legally insane
by a court, or if so declared he has subse-
quently been declared legally sane or com-
petent by a court.

(6) He is not otherwise registered or listed
as eligible to vote in the county in which he
applies for listing.

A person who has all the above qualifica-
tions is also qualified to be listed as an eligi-
ble voter in municipal elections if he will
have lived in his city or town for three
months by the date of the next election.

GEORGIA

A person is qualified to be listed as an eli-
gible voter in elections in the State of Geor-
gia, except municipal elections, if he has all
the following qualifications at the time he
applies for listing and if he takes the re-
quired oath or affirmation.

(1) He will be 18 years of age by the date of
the next election.

(2) He is a citizen of the United States and
of the State of Georgia.

(3) He will have lived in the State of Geor-
gia for 1 year and in his county for 6 months
by the date of the next election.

(4) He has not been convicted of treason
against the State, embezzlement of public
funds, malfeasance in office, bribery or lar-
ceny, or of any crime involving moral turpi-
tude, punishable by the laws of Georgia with
imprisonment in the penitentiary, or if so
convicted he has been subsequently par-
doned.

(5) He has not been declared legally insane
or idiotic by a court, or if so declared he has
been subsequently declared legally sane or
competent by a court.

(6) He is not otherwise registered or listed
as eligible to vote in the county in which he
applies for listing.
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LOUISIANA

A person is qualified to be listed as an eli-
gible voter in elections in the State of Lou-
isiana, except municipal elections, if he has
all the following qualifications at the time
he applies for listing and if he takes the re-
quired oath or affirmation.

(1) He will be 21 years of age by the date of
the next election.

(2) He is a citizen of the United States and
of the State of Louisiana.

(3) He will have lived in the State of Lou-
isiana for one year, in his parish for six
months, and in his precinct for three months
by the date of the next election.

(4)(a) He has not been convicted of any
crime punishable by imprisonment in the
penitentiary, or if so convicted he has been
subsequently pardoned with the express res-
toration of the franchise, or (b) he has not
been convicted of a felony, or if so convicted
he has subsequently received a pardon and
full restoration of franchise.

(5) He has not been interdicted, that is, de-
clared legally incompetent or insane by a
court, or if so interdicted he has been subse-
quently restored to legal competency or san-
ity by a court.

(6) He has not been dishonorably dis-
charged from the Louisiana National Guard
or the military service of the United States,
or if so discharged he has been reinstated.

(7) He is not a deserter from the military
services of the United States or the militia
of the State of Louisiana, when called forth
by the Governor or, in time of invasion, in-
surrection, or rebellion, by the President of
the United States, or if such a deserter, he
has returned to the command from which he
deserted, made good the time lost in deser-
tion, and served out the term of his original
enlistment.

(8) He is not an inmate of any charitable
institution, except the Soldiers Home and
the United States Marine hospital at
Carville.

(9) He is not otherwise registered or listed
as eligible to vote in the parish in which he
applies for listing.

A person who has all the above qualifica-
tions is qualified to be listed as an eligible
voter in municipal elections if he will have
lived in his city or town for four months by
the date of the next election.

MISSISSIPPI

A person is qualified to be listed as an eli-
gible voter in elections in the State of Mis-
sissippi, except municipal elections, if he has
all the following qualifications at the time
he applies for listing and takes the required
oath or affirmation.

(1) He will be 21 years of age by the date of
the next election.

(2) He is a citizen of the United States.

(3) He will have lived in the State of Mis-
sissippi for two years by the date of the next
election.

(4) He will have lived in his election dis-
trict or his city, town, village, or municipal-
ity for one year by the date of the next elec-
tion. However, if the person is a minister or
the wife of a minister of the Gospel in charge
of an organized church, that person is quali-
fied if he or she will have lived in the elec-
tion district for six months by the date of
the next election.

(5) He has not been convicted of arson,
bigamy, bribery, burglary, embezzlement,
forgery, obtaining money or goods under
false pretenses, perjury, or theft, or if so con-
victed his right to vote has been restored by
the legislature.

(6) He has not been declared legally insane
by a court, or if so declared he has been sub-
sequently declared legally sane or competent
by a court.

(7) He is not otherwise registered or listed
as eligible to vote in the county in which he
applies for listing.

A person who has all the above qualifica-
tions is qualified to be listed as an eligible
voter in municipal elections if he will have
lived in his city, town, or village for one year
by the date of the next election, unless he
has, within two years before the next munic-
ipal election, been convicted within the mu-
nicipality of violating the liquor laws of the
State or the municipality. However, if the
person is a minister or the wife of a minister
of the Gospel in charge of an organized
church, that person is qualified to be listed
as an eligible voter in municipal elections if
he or she will have lived in the city, town, or
village for six months by the date of the next
election.

SOUTH CAROLINA

A person is qualified to be listed as an eli-
gible voter in elections in the State of South
Carolina, except municipal elections, if he
has all the following qualifications at the
time he applies for listing and if he takes the
required oath or affirmation.

(1) He is 21 years of age.
(2) He is a citizen of the United States and

of the State of South Carolina.
(3) He will have lived in the State of South

Carolina for one year, in his county for six
months, and in his precinct for three months
by the date of the next election. However, if
the person is a minister in charge of an orga-
nized church or a teacher in the public
schools, or the spouse of such a minister or
teacher, that person is qualified if he or she
will have lived in the State of South Caro-
lina for six months by the date of the next
election.

(4) He has not been convicted of burglary,
arson, obtaining goods or money under false
pretenses, perjury, forgery, robbery, bribery,
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adultery, bigamy, wife-beating, housebreak-
ing, receiving stolen goods, breach of trust
with fraudulent intent, fornication, sodomy,
incest, assault with intent to ravish, lar-
ceny, challenging or accepting a challenge to
duel with a deadly weapon, or crimes against
the election laws, or if so convicted his right
to vote has been restored by pardon.

(5) He has not been declared legally insane,
idiotic, or incompetent by a court, or if so
declared he has subsequently been declared
legally sane or competent by a court.

(6) He is not a pauper supported at public
expense.

(7) He is not otherwise registered or listed
as eligible to vote in the county in which he
applies for listing.

A person who has all the above qualifica-
tions is also qualified to be listed as an eligi-
ble voter in municipal elections if he will
have lived in his city or town for four
months by the date of the next election.

TEXAS

A person is qualified to be listed as an eli-
gible voter in elections in the State of Texas
if he has all the following qualifications at
the time he applies for listing and if he takes
the required oath or affirmation.

(1) He will be 18 years of age within 60 days
after applying for registration.

(2) He is a citizen of the United States.
(3) He is a resident of the State of Texas.
(4) He has not been convicted of a felony,

or if so convicted, he has been subsequently
restored to full citizenship and suffrage or
pardoned.

(5) He has not been declared an idiot or a
lunatic by a court, or if so declared, he has
been subsequently declared legally sane or
competent by a court.

(6) He is not otherwise registered or listed
as eligible to vote in the county in which he
applies for listing.

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting this appendix B, see the
List of CFR Sections Affected in the Finding
Aids section of this volume.

APPENDIX C TO PART 801

These are the addresses of each Examiner
(State Supervisor), U.S. Office of Personnel
Management.

ALABAMA

Examiner (State Supervisor), U.S. Office of
Personnel Management, Southeast Region,
75 Spring Street, SW., Atlanta, Georgia,
30303.

GEORGIA

Examiner (State Supervisor), U.S. Office of
Personnel Management, Southeast Region,
75 Spring Street, SW., Atlanta, Georgia,
30303.

LOUISIANA

Examiner (State Supervisor), U.S. Office of
Personnel Management, Southwest Region,
610 South Street, Room 804, New Orleans,
Louisiana, 70130.

MISSISSIPPI

Examiner (State Supervisor), U.S. Office of
Personnel Management, Southeast Region,
802 State Street, Room 403, Jackson, Mis-
sissippi, 39201. Address effective December 1,
1979: 75 Spring Street, SW., Atlanta, Georgia,
30303.

SOUTH CAROLINA

Examiner (State Supervisor), U.S. Office of
Personnel Management, Southeast Region,
75 Spring Street, SW., Atlanta, Georgia,
30303.

TEXAS

Examiner (State Supervisor), U.S. Office of
Personnel Management, Southwest Region,
1100 Commerce Street, Room 4C24, Dallas,
Texas, 75242.
(Reorganization Plan No. 2 of 1978 (43 FR
36037))

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting this appendix C, see the
List of CFR Sections Affected in the Finding
Aids section of this volume.

APPENDIX D TO PART 801

This appendix sets out the bases for loss of
eligibility to vote and removal from an eligi-
bility list.

ALABAMA

A person loses his eligibility to vote in
elections in the State of Alabama if:

(1) He is no longer a legal resident of the
State of Alabama or the county for which he
is listed (a person may not vote in a county
or precinct in which he is not a resident, but
when a person removes from one precinct or
ward to another precinct or ward within the
same county, town, or city within three
months before an election, he may vote in
the precinct or ward from which he so re-
moved);

(2) He dies;
(3) He is convicted of treason, murder,

arson, embezzlement, malfeasance in office,
larceny, receiving stolen property, obtaining
property or money under false pretenses,
perjury, subornation of perjury, robbery, as-
sault with intent to rob, burglary, forgery,
bribery, assault and battery on wife, bigamy,
living in adultery, sodomy, incest, rape,
crime against nature, or any crime punish-
able by imprisonment in the penitentiary, or
of any infamous crime or crime involving
moral turpitude, or vagrancy or being a
tramp, or selling or offering to sell his vote
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or the vote of another, or of buying or offer-
ing to buy the vote of another, or of making
or offering to make false return in any elec-
tion by the people or in any primary election
to procure the nomination or election of any
person to any office, or of suborning any wit-
ness or registrar to secure the registration of
any person as an elector, and has not been
subsequently pardoned with restoration of
his right to vote specifically expressed in the
pardon;

(4) He is declared legally insane by a court
and has not been subsequently declared le-
gally sane or competent by a court; or

(5) He loses his citizenship in the United
States or the State of Alabama.

A person loses his eligibility to vote in mu-
nicipal elections only, if he is no longer a
legal resident of his city or town. Loss of eli-
gibility to vote in a municipal election be-
cause of change of such residence does not
result in loss of eligibility in any other elec-
tion.

GEORGIA

A person loses his eligibility to vote in
elections in the State of Georgia if:

(1) He is no longer a legal resident of the
State of Georgia or the county for which he
is listed;

(2) He dies;
(3) He is convicted of treason against the

State, embezzlement of public funds, malfea-
sance in office, bribery or larceny, or of any
crime involving moral turpitude, punishable
by the laws of Georgia with imprisonment in
the penitentiary, and has not been subse-
quently pardoned;

(4) He is declared legally insane or idiotic
by a court and has not been subsequently de-
clared legally sane or competent by a court;
or

(5) He loses his citizenship in the United
States or the State of Georgia.

A person loses his eligibility to vote in mu-
nicipal elections only, if he is no longer a
legal resident of his city or town. Loss of eli-
gibility to vote in a municipal election be-
cause of change of such residence does not
result in loss of eligibility in any other elec-
tion.

LOUISIANA

A person loses his eligibility to vote in
elections in the State of Louisiana if:

(1) He is no longer a legal resident of the
State of Louisiana or the parish for which he
is listed, however, the removal from one par-
ish to another does not deprive a person of
the right to remain listed in the parish from
which he has removed for the purpose of vot-
ing for district officers to be elected in a dis-
trict which includes the parish to which he
has removed, or for State officers, whether
the parish is in the same district or not,
until he has acquired the right to register or

be listed and vote for such officers in the
parish to which he has removed (the removal
of a person from one precinct to another in
the same parish does not deprive him of his
right to remain listed in the parish from
which he has removed until three months
after the removal);

(2) He dies;
(3)(a) He is convicted of any crime punish-

able by imprisonment in the penitentiary
and has not been subsequently pardoned with
the express restoration of the franchise, or
(b) he is convicted of a felony and has not
subsequently received a pardon and full res-
toration of franchise.

(4) He is declared legally incompetent or
insane by a court and has not been subse-
quently restored to legal competency or san-
ity by a court;

(5) He is dishonorably discharged from the
Louisiana National Guard or the military
service of the United States and has not been
reinstated;

(6) He deserts from the military service of
the United States or the militia of the State
of Louisiana, when called forth by the Gov-
ernor or, in time of invasion, insurrection, or
rebellion, by the President of the United
States and has not returned to the command
from which he deserted, made good the time
lost in desertion, and served out the term of
his original enlistment;

(7) He becomes an inmate of any charitable
institution, except the Soldiers Home and
the United States Marine Hospital at
Carville; or

(8) He loses his citizenship in the United
States or the State of Louisiana.

A person loses his eligibility to vote in mu-
nicipal elections only, if he is no longer a
legal resident of his city or town. Loss of eli-
gibility to vote in a municipal election be-
cause of change of such residence does not
result in loss of eligibility in any other elec-
tion.

MISSISSIPPI

A person loses his eligibility to vote in
elections in the State of Mississippi if:

(1) He is no longer a legal resident of the
State of Mississippi or the election district
for which he is listed;

(2) He dies;
(3) He is convicted of arson, bigamy, brib-

ery, burglary, embezzlement, forgery, ob-
taining money for goods under false pre-
tenses, perjury, or theft and has not had his
right to vote restored by the legislature;

(4) He is declared legally insane by a court
and has not been subsequently declared le-
gally sane or competent by a court; or

(5) He loses his citizenship in the United
States.

A person loses his eligibility to vote in mu-
nicipal elections only, if he (1) is no longer a
legal resident of his city or town, or (2) if he
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has, within two years before the next munic-
ipal election, been convicted within the mu-
nicipality of violating the liquor laws of the
State or the municipality, or (3) is at the
time of the municipal election in default for
taxes due the municipality for the two pre-
ceding years. Loss of eligibility to vote in a
municipal election because of change of such
residence or such conviction or such default
in taxes does not result in loss of eligibility
in any other election.

SOUTH CAROLINA

A person loses his eligibility to vote in
elections in the State of South Carolina if:

(1) He is no longer a legal resident of the
State of South Carolina or the county for
which he is listed;

(2) He dies;
(3) He is convicted of burglary, arson, ob-

taining goods or money under false pre-
tenses, perjury, forgery, robbery, bribery,
adultery, bigamy, wife-beating, housebreak-
ing, receiving stolen goods, breach of trust
with fraudulent intent, fornication, sodomy,
incest, assault with intent to ravish, lar-
ceny, challenging or accepting a challenge to
duel with a deadly weapon, or crimes against
the election laws and his right to vote has
not been restored by pardon;

(4) He is declared legally insane, idiotic or
incompetent by a court and has not subse-
quently been declared legally sane or com-
petent by a court;

(5) He becomes a pauper supported at pub-
lic expense; or

(6) He loses his citizenship in the United
States or the State of South Carolina.

A person loses his eligibility to vote in mu-
nicipal elections only if he is no longer a
legal resident of his city or town. Loss of eli-
gibility to vote in a municipal election be-
cause of change of residence does not result
in a loss of eligibility in any other election.

(7) He fails to register in accordance with
State law requiring general registration of
all previously registered voters every 10th
year. However, he does not lose his eligi-
bility to vote if he has attempted to register
in accordance with State law and his appli-
cation was rejected without legal cause or
solely because his prior registration was by
listing by an Examiner.

TEXAS

A person loses his eligibility to vote in
elections in the State of Texas if:

(1) He is no longer a citizen of the United
States;

(2) He is no longer a resident of the State
of Texas;

(3) He dies;
(4) He is convicted of a felony;
(5) He is adjudged by a court of being men-

tally incompetent; or

(6) He has a change of name through mar-
riage or judgment of a court, and fails to
present his registration certificate to the
registrar with a signed request that his name
be changed on the registration records.

A person loses his eligibility to vote in
elections of the county, municipality, or
other political subdivision only, if he is no
longer a resident of the subdivision on the
day of the election. Loss of eligibility to vote
in an election of a county, municipality, or
other subdivision does not result in loss of
eligibility in any other elections.

TEXAS

Forma Aprobada OMB No. 50R0592

Solicitud Para Ejercer El Derecho Del Voto

La información que se le pide a
continuació es con el objeto de determinar si
usted es elegible para votar. Si se encuentra
que usted es elegible, su nombre será
certificado para que los oficiales apropiados
del Estado lo agreguen a las listas oficiales
para la votación. La autorización para
solicitar la siguiente información está
basada en el Acta del Derecho de Votar,
enmendada. No se le exige que responda a las
preguntas que se le harán a continuación,
pero su cooperación es necesaria si usted
desea que se le clasifique elegible para voter.

Instrucciones para el solicitante: Haga el
favor de llenar los espacios en blanco con la
información que se le pide. Si necesita ayuda
para contestar alguna pregunta, el
examinador le ayudara.

1. Nombre —————————— (Primer
nombre) (Segundo nombre) (Apellido)

Si es casada escriba equi su apellido de
soltera ———————————————————

2. Sexo Masculino: b Femenino: b
3. Direccion permanente: ————— (Calle y

no. de su apartamento, calle rural o localida
(no caja postal) Ciudad ————— Zip code
————

4. Lugar donde votara: (si lo sabe) ————
5. Direccion postal si es diferente de la

mencionada arriba: Calle o Apartado Postal
————— Ciudad ——— Estado ——— Zip
code ———

6. Lugar de nacimiento: Ciudad ———— o
Condado ———— Estado ———— o Pais
————

7. Fecha de nacimiento: Mes ————— Dia
——— Ano ——— Si usted es Americano
naturalizado, de el nombre de la corte o la
localidad donde se naturalizo: ———————

8. Registracion previa: Si Ud. esta
actualmente registrado en otro condado de
Texas, de el nombre de ese condado —————
Cual fué su última dirección: ————— (Ciu-
dad) ————— (Estado) ————— (Zip code)

Es voluntario declarar su número de
Seguro Social y su número de teléfono. Si
Ud. prefiere declarar sólo uno de esos
números o ninguno de los dos, está bien, eso
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NO será motivo para que su solicitud se
considere incompleta. Esos números solo
servirán para mantener la exactitud y la
integridad de los archivos de éste registro.
Número de Seguro Social ——————————
Número de su teléfono ———————————

Si usted, sabiéndolo, da información falsa
en esta solicitud, está cometiendo un crimen
Federal que puede ser castigado con una
multa o con encarcenlamiento.

PARE AQUI.
LLEVE ESTA FORMA AL EXAMINADOR.

Solemnemente juro (o afirmo) que yo, el
solicitante, soy de 18 años de edad o mayor,
o que cumpliré 18 años dentro de 60 diás
después de la fecha en que he presentado esta
solicitud, y que soy ciudadano de los Estados
Unidos, mantengo residencia legal en este
Condado, he llenado todos los requisitos
legales y entiendo que el hecho de dar
información falsa con el objeto de que se me
registre para la votación es un crimen.

Firma (o marca) del solicitante —————
Firma del agente* ————————————

*El agente debe estar registrado para votar
y debe ser: (Encierre en un cı́rculo la palabra
correspondiente)

Esposo—Madre—Padre—Hijo—Hija

Jurado (o afirmado) y firmado en mi
presencia en esta fecha: ———————————

Examinador ————————————————
Officina de Administracion de Personal de los

Estados Unidos de America
CSC Form 805–T
abril 1976

INFORMACION ADICIONAL

La ley del Estado de Texas dice que una
persona que ha sido convicta por haber
cometido un crimen y que no ha sido
perdonada, o una persona que ha sido
declarada lunática o idiota y por lo tanto no
se le considera competente, no está
calificada para votar. Por esta razón las
siguientes preguntas deben ser contestadas.
A. Ha sido Ud. alguna vez convicto por haber

cometido un crimen: Si b No b
Si su respuesta es si, diga cual fué el crimen

—————————— ————————————
Dónde y cuando fué usted convicto —————
Fué esta convicción por un crimen que lo

descalifica para votar? Si b No b ————
Si su respuesta a la pregunta anterior es

afirmativa, ha sido usted perdonado y se le
ha devuelto su derecho de votar? Si b No
b
Si ha sido perdonado, dónde y cuándo? ——

B. Ha sido usted declarado por una corte
idiota o lunático? Si b No b

Si su respuesta es si, fué usted despues
declarado por una corte sano o
competente? Si b No b

Si su respuesta es si, diga cuando y en cual
corte ———————————————————

Número del certificado de elegible ————
Número del certificado de inelegible ———

APENDICE B

Este apéndice enumera las calificaciones
que re requiren para sercolocado en una lista
de personas elegibles para votar.

TEXAS

Una persona es considerada calificada para
ser puesta en la lista de elegibles para votar
en el Estado de Texas si llena los siguientes
requisitos al momento de hacer su solicitud
y si presta juramento (o afirmación) que se
requiere.

(1) Deberá cumplir 18 años de edad dentro
dẽ0 dias despues de haber hecho la solicitud.

(2) Debe ser ciudadano de los Estados
Unidos.

(3) Debe ser residente del Estado de Texas.
(4) No ha sido convicto por un crimen, o si

fué convicto alguna vez, se le han desde
entonces restaurado sus derechos de
ciudadanı́a y sufragio o ha sido perdonado.

(5) No ha sido declarado por la corte come
idiota o lunático, y si lo fué, ha side despues
declarado legalmente sano o competente por
una corte.

(6) No está registrado para votar en ningún
otro lugar de este Condado.

APENDICE D

Este apéndice enumera las razones por las
cuales puede usted perder el derecho a votar
o por las cuales se le puede quitar de la lista
de elegibles para votar.

TEXAS

Una persona pierde su derecho a votar en
las elecciones en el Estado de Texas si:

(1) Ha dejado de ser ciudadano de los
Estados Unidos;

(2) Ha dejado de ser un residente del Estado
de Texas;

(3) Ha fallecido;
(4) Ha sido convicto por haber cometido un

crimen;
(5) Ha sido declarado en la corte de ser

mentalmente incompetente;
(6) Ha cambiado de nombre por razones de

matrimonio o por otros procedimientos
legales en una corte y ha fallado de presentar
el certificado correspondiente al encargado,
dicho certificado debe ser acompañado de
una petición firmada pidiendo que su nombre
sea cambiado en los archivos de registro para
votar.

Una persona pierde su derecho a votar en
las elecciones del condado, la municipalidad
o cualquier otra sub-division politica
solamente, si esa persona ha dejado de ser
residente de ese lugar el dia de la eleccion.
La pérdida de su elegibilidad para votar en
una eleccı́on de un condado, municipalidad o
cualquier otra subdivisión politica no resulta
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en la pérdida del derecho a votar en otras
elecciones.

Autoridad: Los requisitos enumerados en
esta Parte 801 emitidos bajo las secciones 7,
9, 79, Stat. 440; 42 U.S.C. 1973e, 1973g.

EDITORIAL NOTE: FOR FEDERAL REGISTER

citations affecting this appendix D, see the
List of CFR Sections Affected in the Finding
Aids section of this volume.
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PART 1080—EMERGENCY COMMU-
NITY SERVICES HOMELESS GRANT
PROGRAM

Sec.
1080.1 Scope.
1080.2 Definitions.
1080.3 Allocation of funds.
1080.4 Eligible use of funds.
1080.5 Application procedures for states.
1080.6 Funding of alternative organizations.
1080.7 Funding of Indian tribes.
1080.8 Reporting requirements.
1080.9 Other requirements.

AUTHORITY: 42 U.S.C. 11302 (101 Stat. 485); 42
U.S.C. 11461–11464, 11472 (101 Stat. 532–533), as
amended.

SOURCE: 54 FR 6372, Feb. 9, 1989, unless oth-
erwise noted.

§ 1080.1 Scope.
This part applies to the Emergency

Community Services Homeless Grant
Program.

§ 1080.2 Definitions.
(a) Homeless or homeless individual in-

cludes:
(1) An individual who lacks a fixed,

regular, and adequate nighttime resi-
dence; and

(2) An individual who has a primary
nighttime residence that is:

(i) A supervised publicly or privately
operated shelter designed to provide
temporary living accommodations (in-
cluding welfare hotels, congregate
shelters, and transitional housing for
the mentally ill);

(ii) An institution that provides a
temporary residence for individuals in-
tended to be institutionalized; or

(iii) A public or private place not de-
signed for, or ordinarily used as, a reg-
ular sleeping accommodation for
human beings.
The term homeless or homeless individual
does not include any individual impris-
oned or otherwise detained pursuant to
an Act of the Congress or a State law.

(b) Indian tribe means any tribe,
band, nation, or other organized group
or community of Indians, including
any Alaska Native village or regional
or village corporation (as defined in, or
established pursuant to, the Alaska
Native Claims Settlement Act), that is
recognized by the Federal Government
as eligible for special programs and

services provided to Indians because of
their status as Indians.

(c) State includes the 50 States, the
District of Columbia, the Common-
wealth of Puerto Rico, the Virgin Is-
lands, Guam, American Samoa, the
Commonwealth of the Northern Mari-
ana Islands, and the Republic of Palau.

§ 1080.3 Allocation of funds.

From the amounts made available
under the Emergency Community
Services Homeless Grant Program, the
Secretary shall make grants to States
that administer programs under the
Community Services Block Grant Act
(42 U.S.C. 9901 et seq.), after taking into
account the amount set aside for In-
dian tribes in § 1080.7(a) of this chapter.
Such grants shall be allocated to the
States in accordance with the formula
set forth in subsections (a) and (b) of
section 674 of such Act (42 U.S.C. 9903
(a) and (b)). No funds shall be allocated
under subsection (c) of section 674 of
such Act (42 U.S.C. 9903(c)).

§ 1080.4 Eligible use of funds.

Amounts awarded under the Emer-
gency Community Services Homeless
Grant Program may be used only for
the following purposes:

(a) Expansion of comprehensive serv-
ices to homeless individuals to provide
follow-up and long-term services to
help them make the transition out of
poverty;

(b) Renovation of buildings to be used
to provide such services, except that
not more than 50 percent of such
amounts may be used for such purpose,
and provided that all procedures re-
quired under the National Historic
Preservation Act are followed;

(c) Provision of assistance in obtain-
ing social and maintenance services
and income support services for home-
less individuals;

(d) Promotion of private sector and
other assistance to homeless individ-
uals; and

(e) After October 1, 1988, provision of
assistance to any individual who has
received a notice of foreclosure, evic-
tion, or termination of utility services,
if—
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(1) The inability of the individual to
make mortgage, rental, or utility pay-
ments is due to a sudden reduction in
income;

(2) The assistance is necessary to
avoid the foreclosure, eviction, or ter-
mination of utility services; and

(3) There is a reasonable prospect
that the individual will be able to re-
sume the payments within a reasonable
period of time.

(f) Provision of, or referral to, vio-
lence counseling for homeless children
and individuals, and the provision of
violence counseling training to individ-
uals who work with homeless children
and individuals; and,

(g) Not more than 5 percent of the
amount received will be used to defray
State administrative costs.

[54 FR 6372, Feb. 9, 1989, as amended at 57 FR
27946, June 23, 1992]

§ 1080.5 Application procedures for
States.

(a) Each State requesting funds
under the Emergency Community
Services Homeless Grant Program
shall submit to the Office of Commu-
nity Services an application for funds
for each fiscal year, at a time estab-
lished by the Secretary. Approval must
be requested of and received from the
Office of Community Services before a
State may implement changes to the
information requested by paragraph (b)
of this section after an application has
been approved.

(b) The application may be in any
format, but must include a description
of the agencies, organizations, and ac-
tivities that the State intends to sup-
port with the amounts received. In ad-
dition, the application must include
the following assurances, signed by the
Governor or his/her designee:

(1) The State will award not less than
95 percent of the amounts it receives
to:

(i) Community action agencies and
other organizations that are eligible to
receive amounts under section
675(c)(2)(A) of the Community Services
Block Grant Act (42 U.S.C.
9904(c)(2)(A));

(ii) Organizations serving migrant
and seasonal farmworkers; and

(iii) Any organization to which a
State, that applied for and received a

waiver from the Secretary under Pub-
lic Law 98–139, made a grant under the
Community Services Block Grant Act
(42 U.S.C. 9901 et seq.) for fiscal year
1984;

(2) No amount received will be used
to supplant other programs for home-
less individuals administered by the
State;

(3) Not more than 5 percent of the
amount received will be used to defray
State administrative costs;

(4) Every effort will be made to award
the funds within 60 days of their re-
ceipt;

(5) Not more than 25 percent of the
amounts received will be used for the
purpose described in § 1080.4(e) of these
regulations; and

(6) The State will have mechanisms
in place to assure coordination among
State and local agencies serving the
homeless. This will include coordina-
tion at the State level with the agency
responsible for developing the Com-
prehensive Homeless Assistance Plan
or the Comprehensive Housing Afford-
ability Strategy as required by section
401 of such Act (42 U.S.C. 11361), as
amended by section 836 of the Cran-
ston-Gonzalez National Affordable
Housing Act.

(7) The State will have procedures in
place to assure compliance with the
provisions of the National Historic
Preservation Act prior to the awarding
of any amounts to be used for renovat-
ing any properties that are listed on, or
eligible for inclusion on, the National
Register of Historic Places.

(Information collection requirements are ap-
proved by the Office of Management and
Budget under control number 0970–0088)

[54 FR 6372, Feb. 9, 1989, as amended at 57 FR
27946, June 23, 1992]

§ 1080.6 Funding of alternative organi-
zations.

(a) If a State does not apply for or
submits an approvable application for a
grant under the Emergency Commu-
nity Services Homeless Grant Pro-
gram, the Secretary shall use the
amounts that would have been allo-
cated to that State to make grants to
agencies and organizations in the State
that meet the requirements of
§ 1080.5(b)(1).
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(b) The amounts allocated under this
section in any fiscal year shall be
awarded to eligible agencies and orga-
nizations in the same proportion as
funds distributed to those agencies and
organizations by the State for the pre-
vious fiscal year under the Community
Services Block Grant Program (42
U.S.C. 9904(c)(2)(A)).

(c) Agencies and organizations eligi-
ble to be funded under this section
shall submit an application meeting
the requirements of §§ 1080.5(a) and
1080.5(b)(2), (3), (5), (6) and (7), at a time
specified by the Secretary. If such an
agency or organization does not apply
for or submit an approvable application
under this section, the funds that
would have been allocated to them
shall be reallocated by the Secretary to
the remaining eligible agencies and or-
ganizations on a pro rata basis.

[54 FR 6372, Feb. 9, 1989, as amended at 57 FR
27946, June 23, 1992]

§ 1080.7 Funding of Indian tribes.
(a) Not less than 1.5 percent of the

funds provided in each fiscal year for
the Emergency Community Services
Homeless Grant Program shall be allo-
cated by the Secretary directly to In-
dian tribes that have applied for and
received a direct grant award under
section 674(c) of the Community Serv-
ices Block Grant Act (41 U.S.C. 9903(c))
for that fiscal year.

(b) An Indian tribe funded under this
section is not required to submit an ap-
plication for Emergency Community
Services Homeless Grant Program
funds. A tribe’s application for a direct
grant award under section 674(c) of the
Community Services Block Grant Act
(42 U.S.C. 9903(c)) that is submitted by
September 1 for the succeeding fiscal
year will be considered as an applica-
tion for Emergency Community Serv-
ices Homeless Grant Program funds for
that fiscal year. Acceptance of the
Community Services Block Grant ap-
plication by the Office of Community
Services will constitute approval of an
award of funds under this section.

(c) Funds allocated under this section
shall be allotted to an Indian tribe in
an amount that bears the same ratio to
all the funds allocated under this sec-
tion as the tribe’s poverty population
bears to the total poverty population

of all tribes funded under this section,
except that no tribe shall receive an
amount of less than:

(1) $500, for those tribes whose alloca-
tion under this section would otherwise
be at least $1 but no more than $500; or

(2) $1000, for those tribes whose allo-
cation under this section would other-
wise be at least $501 but less than $1000.

(d) For purposes of this section, an
Indian tribe’s poverty population shall
be calculated by multiplying the
tribe’s overall population by the Indian
rural poverty rate for the State in
which it is located, using the popu-
lation and rural poverty rate figures
established for the purposes of making
direct grants under section 674(c) of the
Community Services Block Grant Act
(42 U.S.C. 9903(c)).

§ 1080.8 Reporting requirements.
Each recipient of funds under the

Emergency Community Services
Homeless Grant Program shall submit
an annual report to the Secretary,
within 6 months of the end of the pe-
riod covered by the report, on the ex-
penditure of funds and the implementa-
tion of the program for that fiscal
year.

(a) The report is to state the types of
activities funded, any efforts under-
taken by the grantee and its sub-
grantees to coordinate homeless activi-
ties funded under this program with
other homeless assistance activities in
the State and communities, the num-
ber of individuals served and any im-
pediments, including statutory and
regulatory restrictions to homeless in-
dividuals’ use of the program and to
their obtaining services or benefits
under the program.

(b) Such annual report shall provide
information on the use of funds to de-
fray State administrative costs, includ-
ing the types of activities which spe-
cifically address services to the home-
less and also those activities that are
related to the administrative costs as-
sociated with the coordination and in-
tegration of services to the homeless.

(c) States shall also provide informa-
tion in the annual report which details
programs, progress, and activities that
are specifically related to expenditures
for renovation, including the effects of
such activities on historic properties,
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and the provision of, or referral to,
services for domestic violence.

(Information collection requirements are ap-
proved by the Office of Management and
Budget under control number 0970–0088)

[57 FR 27946, June 23, 1992]

§ 1080.9 Other requirements.
All recipients of grants under the

Emergency Community Services
Homeless Grant Program shall be sub-
ject to the following regulations appli-
cable to the block grant programs in
the Department of Health and Human
Services:

(a) 45 CFR part 96, subpart B, § 96.12—
Grant Payment, concerning the timing
and method of disbursing grant awards;

(b) 45 CFR part 96, subpart B, § 96.14—
Time Period for Obligation and Ex-
penditure of Grant Funds, as amended,
concerning the availability of grant
funds;

(c) 45 CFR part 96, subpart C—Finan-
cial Management, as amended, con-
cerning financial management and
audit requirements;

(d) 45 CFR part 96, subpart E—En-
forcement, as amended, concerning en-
forcement and complaint procedures;
and

(e) 45 CFR part 96, subpart F—Hear-
ing Procedures, concerning hearing
procedures.
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PART 1100—STATEMENT FOR THE
GUIDANCE OF THE PUBLIC—OR-
GANIZATION, PROCEDURE AND
AVAILABILITY OF INFORMATION

Sec.
1100.1 Definitions.
1100.2 Organization.
1100.3 Availability of information to the

public.
1100.4 Current index.
1100.5 Agency procedures for handling re-

quests for documents.
1100.6 Fees.
1100.7 Foundation report of actions.

AUTHORITY: 5 U.S.C. 552, as amended by
Pub. L. 99–570, 100 Stat. 3207.

SOURCE: 52 FR 48266, Dec. 21, 1987, unless
otherwise noted.

§ 1100.1 Definitions.
(a) Agency means the National

Endownment for the Arts, the National
Endowment for the Humanities, the In-
stitute of Museum Services, or the Fed-
eral Council on the Arts and the Hu-
manities.

(b) Commercial use request means a re-
quest by or on behalf of anyone who
seeks information for a use or purpose
that furthers the commercial trade or
profit interests of the requestor (or the
person on whose behalf the request is
made.) The agency must determined
the use to which a requestor will put
the document. Where the agency has
reasonable cause to doubt the use to
which a requestor will put the records
sought or the use is not clear from the
request, the agency may seek addi-
tional clarification. The requestor
fears the burden of demonstrating the
use or purpose of the information re-
quested.

(c) Direct costs mens those expendi-
tures which an agency actually incurs
in searching for and duplication docu-
ments to respond to a Freedom of In-
formation Act (FOIA) request. In the
case of commercial use requests, the
term shall also include expenditures
for reviewing documents.

(d) Duplication means the process of
making a copy of a document nec-
essary to respond to a FOIA request.
Such copies may be in the form of

paper, microfilm, machine readable
documents, or other materials.

(e) Educational institution means a
preschool, elementary, or secondary
school, an institution of graduate or
undergraduate higher education, an in-
stitution of professional education, or
an institution of vocational education,
which operates a program or programs
of scholarly research.

(f) Non-commercial scientific institution
means an institution that is not oper-
ated on a ‘‘commercial use’’ basis as
defined in paragraph (b) of this section
and which is operated solely for the
purposes of conducting scientific re-
search the results of which are not in-
tended to promote any particular prod-
uct or industry.

(g) Representative of the news media
means any person actively gathering
news for an entity that is organized
and operated to publish or broadcast
information that is about current
events or that would be of current in-
terest to the public. Freelance journal-
ists may be regarded as working for a
news organization if they can dem-
onstrate a sound basis for expecting
publication though that organization,
even though not actually employed by
it.

(h) Review means the process of ex-
amining a document located in re-
sponse to a commercial use request to
determine whether any portion is per-
mitted to be withheld. Review includes
processing documents for disclosure,
including all that is necessary to excise
them and otherwise prepare them for
release. Review does not include time
spent resolving general legal or policy
issues regarding the application of ex-
emptions.

(i) Search means all the time that is
spent looking for material that re-
sponds to a request, including page-by-
page or line-by-line identification of
material in documents. Searches may
be done manually or by computer using
exisiting programs.

§ 1100.2 Organization.
The National Foundation on the Arts

and the Humanities was established by
the National Foundation on the Arts
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and the Humanities Act of 1965, 20
U.S.C. 951 et seq. The Foundation is
composed of the National Endowment
for the Arts, the National Endowment
for the Humanities, the Institute of
Museum Services, and the Federal
Council on the Arts and the Human-
ities. The Institute of Museum Services
became a part of the National Founda-
tion on the Arts and the Humanities
pursuant to Pub. L. 97–394 (December
30, 1982) and Pub. L. 98–306 (May 31,
1984). Each Endowment is headed by a
Chairman and has an advisory national
council composed of 26 presidential ap-
pointees. The Institute of Museum
Services is headed by a Director and
has a National Museum Services Board
composed of 15 presidential appointees.
The Federal Council on the Arts and
the Humanities, comprised of Execu-
tive branch officials and appointees of
the legislative branch, is authorized to
make agreements to indemnify against
loss or damage for certain exhibitions
and advise on arts and humanities mat-
ters.

§ 1100.3 Availability of information to
the public.

(a) All inquiries, or requests should
be addressed to the appropriate agency.
Descriptive brochures of the organiza-
tion, programs, and function of each
agency are available upon request. In-
quiries involving work of the National
Endowment for the Arts should be ad-
dressed to the National Endowment for
the Arts, 1100 Pennsylvania Avenue,
NW., Washington, DC 20506. The tele-
phone number of the National Endow-
ment for the Arts is (202) 682–5400. Re-
quests or inquiries involving the Na-
tional Endowment for the Humanities
should be addressed to the National
Endowment for the Humanities, 1100
Pennsylvania Avenue, NW., Washing-
ton, DC 20506. The telephone number of
the National Endowment for the Hu-
manities is (202) 786–0310. Requests or
inquiries involving the Institute of Mu-
seum Services should be addressed to
the Institute of Museum Services, 1100
Pennsylvania Avenue, NW., Washing-
ton, DC 20506. The telephone number of
the Institute of Museum Services is
(202) 786–0536.

(b) The head of each agency is re-
sponsible for the effective administra-

tion of the Freedom of Information
Act. The head of each agency pursuant
to this responsibility hereby directs
that every effort be expended to facili-
tate service to the public with respect
to the obtaining of information and
records.

(c) Requests for access to records of
the National Endowment for the Arts,
the National Endowment for the Hu-
manities, or the Institute of Museum
Services may be filed by mail with the
General Counsel of the National En-
dowment for the Arts, the Deputy
Chairman of the National Endowment
for the Humanities, or the Public Af-
fairs Officer of the Institute of Museum
Services, as is appropriate. Requests
for access to records of the Federal
Council on the Arts and the Human-
ities should be directed to the atten-
tion of the National Endowment for
the Humanities. All requests should
reasonably describe the record or
records sought. Requests submitted
should be clearly identified as being
made pursuant to the Freedom of In-
formation Act.

§ 1100.4 Current index.

Each agency shall maintain and
make available for public inspection
and copying a current index providing
identifying information for the public
as to any matter which is issued,
adopted, or promulgated and which is
required to be made available pursuant
to 5 U.S.C. 552(a) (1) and (2). Publica-
tion and distribution of such indices
has been determined by the Foundation
to be unnecessary and impracticable.
The indices will be provided upon re-
quest at a cost not to exceed the direct
cost of the duplication.

§ 1100.5 Agency procedures for han-
dling requests for documents.

(a) Upon receiving a request for docu-
ments in accordance with the rules of
this part, the General Counsel of the
National Endowment for the Arts, Dep-
uty Chairman of the National Endow-
ment for the Humanities, or the Public
Affairs Officer of the Institute of Mu-
seum Services, as is appropriate, shall
determine whether or not the request
shall be granted in whole or in part.
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(1) The determination shall be made
within ten (10) days (excepting Satur-
days, Sundays, and legal holidays)
after receipt of such request.

(2) The requestor shall be notified of
the determination and the reasons that
support it. When a request is denied in
whole or in part, the requestor, will be
notified of his or her rights to appeal
the determination to the head of the
agency.

(b)(1) Any party whose request for
documents has been denied in whole or
in part may file an appeal no later than
ten (10) working days following receipt
of the notification of denial. Appeals
must be addressed to the Chairman,
National Endowment for the Arts,
Washington, DC 20506, the Chairman,
National Endowment for the Human-
ities, Washington, DC 20506, or the Di-
rector Institute of Museum Services,
Washington, DC 20506, as is appro-
priate.

(2) The head of the agency or his
delegatee shall make a determination
with respect to the appeal within twen-
ty (20) days (excepting Saturdays, Sun-
days, and legal holidays) after the
agency has received the appeal, except
as provided in paragraph (c) of this sec-
tion. If, on appeal, the denial is upheld
either in whole or in part, the head of
the agency shall notify the party sub-
mitting the appeal of the judicial re-
view provisions of 5 U.S.C. 552(a)(4)(B).

(c) In unusual circumstances, the
time limits prescribed to determine a
request for documents with respect to
initial actions or actions on appeal
may be extended by written notice
from the General Counsel of the Na-
tional Endowment for the Arts, the
Deputy Chairman of the National En-
dowment for the Humanities, or the
Public Affairs Officer of the Institute
of Museum Services as is appropriate.
The notice shall describe the reason for
the extension and the date on which
the determination is expected to be
made. No notice shall specify a date
that would result in an extension of
more than ten (10) days (excepting Sat-
urdays, Sundays, and legal holidays).
As is used in this paragraph, unusual
circumstances means:

(1) The need to search for and collect
the requested records from field facili-
ties or other establishments that are

separate from the office processing the
request;

(2) The need to search for, collect,
and appropriately examine a volumious
amount of separate and distinct
records which are demanded in a single
request; or

(3) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having a
substantial interest in the determina-
tion of the request or among two or
more components of the agency having
a substantial subject-matter interest
in the request.

§ 1100.6 Fees.
(a) Categories of fees. Fees will be

charged according to the Category of
the FOIA request.

(1) Commercial use requests. The agen-
cy will assess charges to recover the
full direct cost of searching for, review-
ing, and duplicating the requested doc-
ument. The agency may recover the
cost of searching for and reviewing
records even if there is ultimately no
disclosure.

(2) Requests from educational and non-
commercial scientific institutions. The
agency will charge for duplication
costs. To qualify for this category the
requestor must show: (i) That re-
quested records are being sought under
the auspices of a qualified institution
as defined in § 1100.1 (e) or (f) of this
part; (ii) the records are not sought for
commercial use; and (iii) the records
are being sought in furtherance of
scholarly or scientific research of the
institution.

(3) Requests by representatives of the
news media. The agency will charge du-
plication costs for the requests in this
category.

(4) All other requests. All other re-
quests shall be charged fees which, re-
cover the full reasonable cost for
searching for and duplicating the re-
quested records.

(b) General fee schedule. The agency
shall use the most efficient and least
costly method to comply with requests
for documents made under the FOIA.
The agency will charge fees to recover
all allowable direct costs incurred. The
agency may charge fees for searching
for and reviewing requested documents
even if the documents are determined
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to be exempt from disclosure or cannot
be located. If search charges are likely
to exceed $25, the agency shall notify
the requestor, unless the requestor has
indicated in advance the willingness to
pay higher fees. The following fees
shall be charged in accordance with
paragraph (a) of this section.

(1) Searches—(i) Manual. The fee
charged will be the salary rate(s) (i.e.,
basic pay plus 16.1 percent) of the em-
ployee(s) conducting the search.

(ii) Computer. The fee charged will be
the actual direct cost of providing the
service including the cost of operating
the central processing unit for the op-
erating time that is directly attributed
to searching for records responsive to a
request and the operator/programmer
salary apportionable to the search.

(2) Review. The fee charged will equal
the salary rate(s) (basic pay plus 16.1
percent) of the employee(s) conducting
the review.

(3) Duplication. Copies of documents
photocopied on one-side of a 81⁄2 x 11
inch sheet of paper will be provided at
$.10 per page. Photocopies on two sides
of a single 81⁄2 x 11 inch sheet of paper
will be provided at $.20 per page. For
duplication of other materials, the
charge will be the direct cost of dupli-
cation.

(c) Restrictions on charging fees. (1) Ex-
cept for documents provided in re-
sponse to a commercial use request,
the first 100 pages of duplication or the
first two (2) hours of search time shall
be provided at no charge. For the pur-
poses of this section, two (2) hours of
search time by computer entitles the
requestor to two (2) hours of computer
operator salary translated into com-
puter search costs. Computer search
costs consist of operator salary plus
central proceeding unit operating time
costs for the duration of the search.

(2) Fees shall not be charged to any
requestor, including commercial use
requestors, if the cost of collecting a
fee would be equal to or greater than
the fee itself.

(d) Waiver or reduction of fees. (1) Doc-
uments shall be furnished without
charge or at reduced charge if disclo-
sure of the information is in the public
interest because it is likely to contrib-
ute significantly to public understand-
ing of the operations or activities of

the government and is not primarily in
the commercial interest of the reques-
tor.

(2) The following factors shall be used
to determine whether a fee will be
waived or reduced:

(i) The subject of the request. Whether
the subject of the requested records
concerns ‘‘the operations or activities
of the government’’;

(ii) The informative value of the infor-
mation to be disclosed. Whether the dis-
closure is ‘‘likely to contribute’’ to an
understanding of government oper-
ations or activities;

(iii) The contribution to an understand-
ing of the subject by the general public
likely to result from disclosure. Whether
disclosure of the requested information
will contribute to ‘‘public understand-
ing’’;

(iv) The significance of the contribution
to public understanding. Whether disclo-
sure is likely to contribute ‘‘signifi-
cantly’’ to public understanding of gov-
ernment operations or activities;

(v) The existence and magnitude of a
commercial interest. Whether the reques-
tor has a commercial interest that
would be furthered by the disclosure;
and if so

(vi) The primary interest in disclosure.
Whether the magnitude of the identi-
fied commercial interest of the reques-
tor is sufficiently large in comparison
with the public interest in disclosure,
that disclosure is ‘‘primarily in the
commercial interest of the requester.’’

(e) Assessment and collection of fees. (1)
Interest will accrue from the date the
bill is mailed if the fee is not paid
within thirty (30) days. Interest will be
assessed at the rate prescribed in 31
U.S.C. 3717.

(2) If the agency reasonably believes
that a requestor(s) is making multiple
requests to avoid the assessment of
fees, the agency may aggregate such
requests and charge accordingly.

(3) The agency may request an ad-
vance payment of the fee if

(i) The allowable charges are likely
to exceed $250; or

(ii) The requestor has failed pre-
viously to pay a fee in a timely fash-
ion.

(4) When the agency requests an ad-
vance payment, the time limits pre-
scribed in section (a)(6) of the Freedom
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of Information Act will begin only
after the agency has received full pay-
ment.

§ 1100.7 Foundation report of actions.
On or before March 1 of each calendar

year, each member agency of the Na-
tional Foundation on the Arts and the
Humanities shall submit a report of its
activities with regard to public infor-
mation requests during the preceding
calendar year to the Speaker of the
House of Representatives and to the
President of the Senate. The report
shall include:

(a) The number of determinations
made by each member agency of the
National Foundation on the Arts and
the Humanities not to comply with re-
quests for records made to the agency
under the provisions of this part and
the reasons for each such determina-
tion;

(b) The number of appeals made by
persons under such provision, the re-
sult of such appeals, and the reasons
for the action upon each appeal that
results in the denial of information;

(c) The names and titles or positions
of each person responsible for the de-
nial of records requested under the pro-
visions of this part and the number of
instances of participation for each;

(d) The results of each proceeding
conducted pursuant to 5 U.S.C.
552(a)(4)(F), as amended, including a re-
port of the disciplinary action taken
against the officer of employee who
was primarily responsible for improp-
erly withholding records or an expla-
nation of why disciplinary action was
not taken;

(e) A copy of every rule made by the
Foundation implementing the provi-
sions of the FOIA.

(f) A copy of the fee schedule and the
total amount of fees collected by the
agency for making records available
under this section; and

(g) Such other information as indi-
cates efforts to administer the provi-
sions of the FOIA, as amended.

PART 1105—STANDARDS OF
CONDUCT OF EMPLOYEES

Sec.
1105.735–1 Purpose.
1105.735–2 Scope.

1105.735–3 Definitions.
1105.735–4 Statutory provisions.
1105.735–5 Conflicts-of-Interest Counselor.
1105.735–6 Statements of employment and fi-

nancial interests.
1105.735–7 Employee conduct.
1105.735–8 Presenting grievances to Con-

gress.

APPENDIX TO PART 1105—RELATED STATUTORY
PROVISIONS

AUTHORITY: E.O. 11222 of May 8, 1965, 3
CFR, 1965 Supp.; 5 CFR 735.104.

SOURCE: 32 FR 17663, Dec. 12, 1967, unless
otherwise noted.

§ 1105.735–1 Purpose.

While confident of the integrity and
sense of responsibility of the employ-
ees of the National Endowment for the
Arts and the National Endowment for
the Humanities, it is essential to the
Government and to the conduct of the
business of the National Endowment
for the Arts and the National Endow-
ment for the Humanities that unusu-
ally high standards of honesty, integ-
rity, impartiality, and conduct be
maintained by employees of the En-
dowments. In accordance with these
concepts, this part sets forth policies
and procedures of the Endowments
with respect to employee conduct, cer-
tain permissible and prohibited outside
activities, and possible conflicts-of-in-
terest situations.

§ 1105.735–2 Scope.

The policies and procedures con-
tained in this part apply to all employ-
ees of the Endowments, except that
specific provision is made in § 1105.735–
6–(b) for the filing of Statements of
Employment and Financial Interests
by special Government employees.

§ 1105.735–3 Definitions.

(a) Employee means an officer or em-
ployee of the National Endowment for
the Arts or the National Endowment
for the Humanities or a member of the
shared staff of both Endowments. The
term employee includes both a regular
employee (as defined in this section) and
a special Government employee unless ex-
pressly qualified.

(b) Regular employee means a person
holding an appointment in the com-
petitive or excepted service, occupying
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a position on the staff of either Endow-
ment or the shared staff of both En-
dowments, without regard to assigned
working schedule (that is, including
full-time, part-time and intermittent
schedules), but excluding all special
Government employees who have not
been designated as regular employees by
the Chairman of either Endowment for
purposes of these regulations.

(c) Full-time employee means a regular
employee with an assigned full-time
working schedule.

(d) Part-time employee means a regular
employee with an assigned part-time
(less than 40 hours a week) work sched-
ule.

(e) Intermittent employee means a regu-
lar employee with an assigned intermit-
tent working schedule.

(f) Shared staff and joint employees
mean employees performing services
for both Endowments on a shared basis.

(g) Special Government employee means
a special Government employee as defined
in section 202 of title 18 of the United
States Code who is employed by the
National Endowment for the Arts or
the National Endowment for the Hu-
manities, or by both Endowments
jointly.

(h) Endowment means either the Na-
tional Endowment for the Arts or the
National Endowment for the Human-
ities.

(i) Foundation means the National
Foundation on the Arts and the Hu-
manities.

(j) Chairman means the Chairman of
the National Endowment for the Arts,
or the Chairman of the National En-
dowment for the Humanities.

(Sec. 10, 79 Stat. 852 as amended 82 Stat. 186,
84 Stat. 443 (20 U.S.C. 959))
[38 FR 3511, Feb. 7, 1973]

§ 1105.735–4 Statutory provisions.
Each employee is responsible for ac-

quainting himself not only with the
provisions of this part, but also with
applicable portions of each Federal
statute relating to his conduct as an
employee of the National Endowment
for the Arts or the National Endow-
ment for the Humanities and of the
U.S. Government. This part will be
called to the attention of all employees
by the Administrative Officer of the
Foundation at least once a year and he

will provide a copy of the part to each
new employee who joins either the Na-
tional Endowment for the Arts or the
National Endowment for the Human-
ities or becomes a member of the
shared staff. (A list of pertinent stat-
utes is provided in the Appendix to this
part.)

§ 1105.735–5 Conflicts-of-Interest Coun-
selor.

(a) Conflicts-of-Interest Counselor. The
General Counsel of the Foundation is
designated the Conflicts-of-Interest
Counselor, with responsibility for pro-
viding, on request from any employee,
counsel regarding conflicts-of-interest
regulations and requirements, as well
as their applicability in particular sit-
uations. Each employee is responsible
for seeking the advice of the Conflicts-
of-Interest Counselor whenever it ap-
pears that he may be, or may become,
involved in a possible conflicts-of-in-
terest situation. Any supervisor may
refer to the Conflicts-of-Interest Coun-
selor any possible conflicts-of-interest
situation involving a subordinate of his
whenever he deems such action appro-
priate. In such cases, the subordinate
concerned shall be informed that the
matter has been referred for consider-
ation and shall be afforded the oppor-
tunity to state his case. The General
Counsel of the Foundation is respon-
sible for reviewing conflicts-of-interest
matters brought to his attention and
for attempting to work with the em-
ployees concerned in resolving such sit-
uations, and for offering employees an
opportunity to explain any conflict or
appearance of conflict. Matters which
cannot be satisfactorily resolved in
this manner will be referred to the
Chairman of the Endowment con-
cerned, or, in the case of a share staff
member, to the Chairmen of both En-
dowments, for decision and appropriate
action. Remedial action, whether dis-
ciplinary or otherwise, shall be effected
in accordance with any applicable laws,
Executive orders, and regulations.

(b) Disciplinary and other remedial ac-
tions. When there is a final decision
that a conflicts-of-interest situation
requires disciplinary or other remedial
action, such action shall be taken
promptly to end the conflict or appear-
ance of conflict of interest and to carry
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out any appropriate disciplinary meas-
ure. Any action taken, whether dis-
ciplinary or otherwise, shall be effected
in accordance with applicable laws, Ex-
ecutive orders, Civil Service Commis-
sion regulations and the regulations in
this part. The action taken may in-
volve, among other things:

(1) Divestment by the employee of his
conflicting interest;

(2) Changes in existing duties;
(3) Disqualification for a particular

assignment;
(4) Appropriate disciplinary action,

up to and including removal.

[32 FR 17663, Dec. 12, 1967, as amended at 33
FR 494, Jan. 13, 1968]

§ 1105.735–6 Statements of employment
and financial interests.

(a) Employees other than special Gov-
ernment employees—(1) General require-
ment. Statements of employment and
financial interests are required of all
Federal employees occupying positions
at or above Grade 16 or the equivalent,
as well as all employees occupying po-
sitions which either require the exer-
cise of judgment in making a Govern-
ment decision, or in taking Govern-
ment action with regard to:

(i) Contracting or procurement;
(ii) Administering or monitoring

grants or subsidies;
(iii) Regulating or auditing private or

other non-Federal enterprises;
(iv) Other activities where the deci-

sion or action has an economic impact
on the interest of a particular non-Fed-
eral enterprise; or

require the incumbent to report in
order to avoid involvement in a pos-
sible conflicts-of-interest situation and
carry out the purpose of law.

(2) Requirements of the National En-
dowment for the Arts and the National
Endowment for the Humanities. In order
to fulfill the Endowments’ obligations
under the general Government require-
ment described in paragraph (a)(1) of
this section, it has been determined
that a Statement of Employment and
Financial Interests must be completed
and submitted in accordance with the
procedures set forth in this section by
employees occupying the following po-
sitions:

(i) National Endowment for the Arts:
(a) Deputy chairman.

(b) All special assistants to the chair-
man and deputy chairman.

(c) All program, division and office
directors.

(ii) National Endowment for the Hu-
manities:

(a) Deputy chairman.
(b) All assistants (including special

assistants) to the chairman and deputy
chairman.

(c) All program and office directors
(but not including the Public Informa-
tion Director).

(d) All program officers classified at
GS–13 and above.

(iii) Shared staff:
(a) All attorneys.
(b) Director and Assistant Director of

Administration.
(c) All auditors classified at GS–13

and above.
(d) Financial manager.
(e) Administrative services officer.
(f) All grants officers.
(3) Inclusion and exclusion of positions.

(i) Whenever appropriate, the Chair-
man of an Endowment may amend
paragraph (a)(2) of this section to in-
clude additional positions in his En-
dowment that entail submission of
such statements or may exclude any
positions in his Endowment listed in
paragraph (a)(2) of this section the in-
clusion of which is not required by the
general requirement in paragraph (a)(1)
of this section. Inclusion or elimi-
nation of shared positions will be ac-
complished by agreement of both
Chairmen. Each supervisor is respon-
sible for bringing to the attention of
the appropriate Chairman (through the
Deputy Chairman) any position which
the supervisor believes should be cov-
ered or excluded by this requirement.

(ii) If an employee believes that his
position has been improperly included
among those for which a Statement of
Employment and Financial Interests is
required, he may bring this matter, via
the Foundation’s grievance procedures,
to the attention of the appropriate
Deputy Chairman or, in the case of
shared staff, to the attention of both
Deputy Chairmen. In the event that
the recommendation is made that the
position be included, the employee may
appeal to the Chairman of the Endow-
ment concerned, or, in the case of
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shared staff, to both Chairmen, whose
ruling shall be final.

(iii) Although an employee’s position
may generally be included within the
terms of paragraph (a)(1) of this sec-
tion, such position may be excluded
from the reporting requirement when
it is determined that:

(a) The duties of a position are such
that the likelihood of the incumbent’s
involvement in a conflicts-of-interest
situation is remote; or

(b) The duties of a position are at
such a level of responsibility that the
submission of a statement of employ-
ment and financial interests is not nec-
essary because of the degree of super-
vision and review over the incumbent
or the inconsequential effect on the in-
tegrity of the Government.

(4) Submission of original and supple-
mentary statements. Each employee cov-
ered by this requirement shall com-
plete the statement and submit it
within 90 days after the effective date
of this part. Each new employee shall
complete and submit the statement
within 30 days after his entrance on
duty or within 90 days after the effec-
tive date of this part, whichever date is
later. All changes in, or additions to,
the information contained in each em-
ployee’s original statement must be re-
ported in a supplementary statement
submitted by the employee as of June
30 each year. If no changes or additions
occur a negative report is required. Not
withstanding the filing of the annual
report required by this subparagraph,
each employee shall at all times avoid
acquiring a financial interest that
could result, or taking an action that
would result, in a violation of the con-
flicts of interest provisions of section
208 of title 18, U.S.C., or § 1105.735–7 of
this part. The Administrative Office of
the Foundation is responsible for in-
forming each new, affected employee of
the requirement for him to submit the
statement within 30 days after his en-
trance on duty.

(5) Interests of employees’ relatives. For
purposes of the statement, the inter-
ests of a spouse, minor child, or any
other member of an employee’s imme-
diate household who is a blood relation
of the employee, are considered to be
interests of the employee.

(6) Information not known by employ-
ees. If information required to be in-
cluded on the statement of employ-
ment and financial interests (supple-
mentary or otherwise, including hold-
ings placed in trust) is not known by
the employee but is known to another
person, the employee shall request
such other person to submit the infor-
mation on his behalf.

(7) Information not required. Employ-
ees are not required to submit informa-
tion relating to their financial inter-
ests in any professional society not
conducted as a business enterprise as
described in the next sentence, chari-
table, religious, social, fraternal, rec-
reational, public service, civic, politi-
cal, or similar organization not con-
ducted as a business enterprise. Profes-
sional societies, educational institu-
tions, and other nonprofit organiza-
tions engaged in research, develop-
ment, or related activities involving
grants of money from, or contracts
with, the Government are deemed
‘‘business enterprises’’ and are required
to be included in employees’ state-
ments of employment and financial in-
terests.

(8) Effect of employees’ statements on
other requirements. The statements of
employment and financial interests
and supplementary statements re-
quired of employees are in addition to,
and are not in substitution for, or in
derogation of, any similar requirement
imposed by law, regulation, or Execu-
tive order. The submission of the state-
ment or supplementary statement by
an employee does not permit him or
any other person to participate in any
matter in which his or the other per-
son’s participation is prohibited by
law, regulation, or Executive order.

(9) Confidentiality of employees’ state-
ments. Each statement of employment
and financial interest and each supple-
mentary statement will be held in
strictest confidence. The officials des-
ignated below to receive such state-
ments will not allow access to, or in-
formation to be disclosed from, a state-
ment except to carry out a purpose of
this part. Information will not be dis-
closed from the statement except as
the Civil Service Commission or the
appropriate Chairman (or Chairmen, in
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the case of shared staff members) may
authorize for good cause shown.

(10) Review of statements. (i) Each Dep-
uty Chairman will submit his state-
ment to the appropriate Endowment
Chairman.

(ii) Employees of either Endowment
shall submit their statements to the
Deputy Chairman of that Endowment.

(iii) Joint employees shall submit
their statements to both Deputy Chair-
men.

(iv) When a statement submitted
under paragraph (b)(2) or (3) of this sec-
tion indicates a conflict between the
interests of an employee and the per-
formance of his services for the Gov-
ernment and when the conflict or ap-
pearance of conflict cannot be resolved
by the Deputy Chairman (or by both
Deputy Chairmen in the case of joint
employees), he shall report the infor-
mation concerning the conflict or ap-
pearance of conflict to the Chairman
through the General Counsel. In the
case of joint employees, information
concerning the conflict or appearance
of conflict shall be reported to both
Chairmen. The employee concerned
shall be given an opportunity to ex-
plain the conflict or appearance of con-
flict before remedial action is initi-
ated.

(b) Special Government employees. (1)
Each special Government employee
shall submit a statement of employ-
ment, and, unless otherwise directed, a
statement of financial interests not
later than the time of his employment.
It is necessary that the special Govern-
ment employee report all Federal and
non-Federal employment, and, when a
statement of financial interests is re-
quired, those financial interests which
relate, either directly, or indirectly, to
his Foundation responsibilities or du-
ties.

(2) Each special Government em-
ployee must file a supplementary
statement of employment and financial
interests whenever a significant change
occurs, either in his employment or fi-
nancial interests, in order that his
statement may be kept current.

(3) The provisions of paragraphs (a)
(5) through (9) of this section apply to

special Government employees in the
same manner as to other employees.

(Sec. 10, 79 Stat. 852, as amended at 82 Stat.
186, 84 Stat. 443 (20 U.S.C. 959))
[32 FR 17663, Dec. 12, 1967, as amended at 38
FR 3512, Feb. 7, 1973]

§ 1105.735–7 Employee conduct.
(a) General. (1) Each Endowment as-

sumes that an employee will conduct
himself in a manner that will not dis-
credit or embarrass himself or the En-
dowment. However, it is pointed out
that the violation of the regulations in
this part, or any criminal, infamous,
dishonest, immoral, or notoriously dis-
graceful conduct on the part of an em-
ployee (whether in official duty status
or not), is cause for immediate discipli-
nary action, up to and including re-
moval.

(2) Employees shall avoid any action,
whether or not specifically prohibited,
which might result in or create the ap-
pearance of:

(i) Using public office for private
gain;

(ii) Giving preferential treatment to
any person;

(iii) Impeding Government efficiency
or economy;

(iv) Losing complete independence or
impartiality;

(v) Making a Government decision
outside official channels; or

(vi) Affecting adversely the con-
fidence of the public in the integrity of
the Government.

(b) Indebtedness. Employees are ex-
pected to meet their just financial obli-
gations and not to take advantage of
the fact that their wages are not sub-
ject to garnishment for private debts.
Failure to meet just financial obliga-
tions in a proper and timely manner
may result in disciplinary action, up
to, and including, removal. For the
purpose of this section, a ‘‘just finan-
cial obligation’’ means one acknowl-
edged by the employee or reduced to
judgment by a court, and ‘‘in a proper
and timely manner’’ means in a man-
ner which the agency determines does
not, under the circumstances, reflect
adversely on the Government as his
employer. In the event of dispute be-
tween an employee and an alleged cred-
itor, this section does not require the
Endowment concerned to determine
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the validity or amount of the disputed
debt.

(c) Payment of taxes. Employees are
expected to meet their obligations for
payment of taxes to Federal, State,
and local authorities. Delinquency in
payment of Federal, State, and local
taxes is cause for disciplinary action,
up to, and including, removal. Federal
agencies are required to furnish State
taxing authorities (including the Dis-
trict of Columbia) with a copy of Form
W–2 indicating annual earnings and
Federal income tax withheld. Employ-
ees are authorized to pay delinquent
Federal taxes by payroll deduction:
Provided, That they make satisfactory
arrangements with the Internal Reve-
nue Service to liquidate their tax li-
abilities in this manner. When such ar-
rangements are not made, District Di-
rectors of Internal Revenue have the
authority to levy upon the salaries of
Federal employees for the full amount
of delinquent Federal income tax.

(d) Financial interests. Any employee
may hold financial interests and en-
gage in financial transactions in the
same way as any private citizen, pro-
vided that such interests or activities
are not prohibited by law, Executive
order, or the regulations in this part.
In particular, no employee may have
any direct or indirect financial interest
that conflicts substantially or appears
to conflict substantially with his du-
ties and responsibilities as an Endow-
ment employee. No employee shall
carry out Endowment duties involving
any organization in which he has a di-
rect or indirect financial interest. No
employee shall engage directly or indi-
rectly in any financial transaction re-
sulting from, or primarily relying on,
information obtained through his em-
ployment, or use his employment to
coerce, or give the appearance of coerc-
ing, a person, to provide financial bene-
fit to himself or another.

(e) Participation in Endowment grants
by former Endowment employees. In cases
not directly coming under the prohibi-
tions of 18 U.S.C. 207 (relating to ac-
tivities of former Government offi-
cials), the following rules shall apply:

(1) In addition to the statutory bars
against ever dealing with the U.S. Gov-
ernment in connection with a particu-
lar matter in which he participated

personally and substantially while an
employee, and against dealing with the
Government for 1 year after leaving in
connection with a matter under his of-
ficial responsibility while in the Gov-
ernment, a former regular employee of
an Endowment may not negotiate with
either Endowment, with a view to ob-
taining support for himself or his orga-
nization within 1 year after having left
the Endowment, except with the writ-
ten permission of the Chairman of the
Endowment in which he had been em-
ployed.

(2) A former regular employee of an
Endowment may not be compensated
from an Endowment grant directly or
indirectly within 1 year of his leaving
the Endowment, except with the writ-
ten permission of the Chairman of the
Endowment in which he had been em-
ployed.

(3) In the case of joint employees, the
written permission referred to in para-
graphs (e)(1) and (2) of this section
must be given by both Chairmen.

(f) Gifts, entertainment, and favors.
Employees may not solicit, or accept
directly or indirectly from any person,
institution, corporation, or group, any-
thing of economic value as a gift, gra-
tuity, favor, entertainment, or loan,
which might be reasonably interpreted
by others as being of such a nature
that it would affect his impartiality.
This is especially applicable in those
instances where the employee has rea-
son to believe that the person, institu-
tion, corporation, or group:

(1) Has, is seeking, or is likely to
seek, assistance, support, or funds from
an Endowment; or

(2) Conducts operations or activities
which are involved with, or are sup-
ported by, an Endowment; or

(3) Has interests which might be sub-
stantially affected by the employee’s
performance or nonperformance of du-
ties; or

(4) May be attempting to affect the
employee’s official actions.

(i) An employee shall not solicit a
contribution from another employee
for a gift to an official superior, make
a donation as a gift to an official supe-
rior, or accept a gift from an employee
receiving less pay than himself (5
U.S.C. 7351). However, this paragraph
does not prohibit a voluntary gift of
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nominal value or donation in a nomi-
nal amount made on a special occasion
such as marriage, illness, or retire-
ment.

(ii) Employees are not permitted to
accept a gift, or decoration, or other
objects from a foreign government un-
less authorized by Congress as provided
by the Constitution and in 5 U.S.C.
7342.

(iii) Employees may accept pro-
motional material of nominal intrinsic
value such as pens, pencils, note pads,
calendars, etc. Employees may, on in-
frequent occasions, accept items of
nominal value such as food in the ordi-
nary course of a luncheon or dinner
meeting, site visit, or professional con-
ference, when the employee is properly
in attendance.

(iv) Neither this paragraph nor para-
graph (g) of this section precludes an
employee from receipt of bona fide re-
imbursement, unless prohibited by law,
for expenses of travel and such other
necessary subsistence as is compatible
with this part for which no Govern-
ment payment or reimbursement is
made. However, this paragraph does
not allow an employee to be reim-
bursed, or payment to be made on his
behalf, for excessive personal living ex-
penses, gifts, entertainment or other
personal benefits, nor does it allow an
employee to be reimbursed by a person
for travel on official business under
agency orders when reimbursement is
proscribed by Decision B–128527 of the
Comptroller General dated March 7,
1967.

(g) Outside employment and other activ-
ity. (1) Employees shall not engage in
any outside employment or other out-
side activity not compatible with the
full and proper discharge of their du-
ties and responsibilities. Incompatible
activities include, but are not limited
to, acceptance of anything of monetary
value which may result in or create the
appearance of a conflict of interest.

(2) Employees shall not engage in
outside employment which tends to im-
pair their health or capacity to dis-
charge acceptably their duties and re-
sponsibilities.

(3) Regular employees shall not re-
ceive anything of value from a private
source as compensation for their ac-
tivities as endowment employees.

(4) Employees shall not engage in
teaching, lecturing, or writing which is
dependent on official information ob-
tained as a result of Government em-
ployment, except when the information
has been, or is being made available to
the general public, or will be made
available to the public on request, or
when the Chairman or Deputy Chair-
man of the Endowment concerned gives
written authorization for the use of
nonpublic information on the basis
that the use is in the public interest.
However, employees are encouraged to
engage in teaching, lecturing, and writ-
ing not prohibited by the regulations
in this part, by law, or by Executive
order.

(5) Employees shall not receive any-
thing of monetary value for any con-
sulting, lecturing, discussion, writing,
or presentation, the subject of which is
devoted to the responsibilities, pro-
grams, or operations of an Endowment,
or which draws on official data or ideas
which have not become part of the
body of public information.

(6) Employees shall not serve as orga-
nizers or directors of conferences, col-
loquia or similar events supported by
grant or contract from an Endowment,
but may otherwise participate in such
events provided they do not receive
any compensation or economic benefit
for such participation.

(7) Employees may, however, partici-
pate in the affairs of, and accept an
award for meritorious public contribu-
tion or achievement given by a chari-
table, religious, fraternal, educational,
recreational, public service, or civic or-
ganization.

(h) Advice or assistance to nonprofit or
commercial organizations. The condi-
tions under which full-time employees
may offer assistance or advice to non-
profit or commercial organizations are
set forth in this paragraph (h). Al-
though these conditions are stated as
general rules, illustrative applications
to specific situations are set forth as
an aid to interpretation:

(1) General rules. While not on official
duty, an employee may provide advice
or assistance and receive compensation
therefor, to either nonprofit or com-
mercial organizations: Provided, That
such services are unrelated to his Gov-
ernment activities and do not draw
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upon information deriving from Gov-
ernment sources not publicly available.

(2) Specific examples—(i) Visiting com-
mittees. Employees should not partici-
pate in the deliberations of a college or
university visiting committee; how-
ever, an employee may meet with such
groups as an Endowment official where
it would be appropriate to attend a
similar meeting with any other com-
parable group requesting his assist-
ance.

(ii) [Reserved]
(iii) Membership and office holding in

professional societies. An employee may
be a member of a professional society,
but may not serve as an officer except
where the society has not received any
support from an Endowment during the
preceding three years and the employee
has no reason to expect it to seek sup-
port during the tenure of his office. If
the society later requests support from
an Endowment, the employee should
resign his office in the society or re-
quest permission to remain in such of-
fice.

(i) Misuse of information. For the pur-
pose of furthering a private interest,
employees shall not (except as provided
in paragraph (g)(4) of this section) di-
rectly or indirectly use, or allow the
use of, official information obtained
through, or in connection with, his
Government employment which has
not been made available to the general
public.

(j) Compensation from endowment
awarded funds. No regular employee
may receive any compensation, either
directly or indirectly, from funds
awarded to contractors or grantees by
either endowment.

(k) Use of Federal property. No em-
ployee may use Federal property or fa-
cilities of any kind for other than offi-
cially approved activities. Every em-
ployee has the responsibility to protect
and conserve all Federal property
which has been entrusted to him.

(l) Exercise of notary powers. Employ-
ees who are notaries public may not
charge or receive any compensation for
performing any notarial act during
working hours, including the luncheon
period.

(m) Political activity. Restrictions in
this section are applicable to employ-
ees on leave, leave without pay, or fur-

lough, as well as to other regular em-
ployees. Individuals whose employment
is on an intermittent basis (not occu-
pying a substantial portion of their
time) are subject to the political ac-
tivities restrictions only while they are
in an active duty status. The period of
active duty status for a particular em-
ployee includes the entire 24–hour pe-
riod of any day of actual employment.
The ‘‘Federal Personnel Manual’’ may
be consulted in the Foundation Admin-
istrative Office. If an employee is in
doubt about permissible activities, he
should contact the Administrative Of-
fice for clarification.

(1) Employees may not use their offi-
cial positions or influence for the pur-
pose of interfering with an election and
they may not take an active part in po-
litical management or in political cam-
paigns, except as provided in para-
graphs (m) (4) and (5) of this section.

(2) No employee may discriminate
against another employee because of
his political opinions or affiliations.

(3) An employee may not become a
candidate for nomination or election to
a Federal, State, county, or municipal
office on a partisan political ticket.
Nor may an employee become a can-
didate as an independent when opposed
by a partisan political candidate, ex-
cept as provided in paragraph (m)(4) of
this section.

(4) Certain political subdivisions in
the vicinity of Washington, D.C., as
well as other municipalities, des-
ignated by the Civil Service Commis-
sion, have been granted a limited ex-
ception to the rules prohibiting politi-
cal management or candidacy for local
office. In such municipalities, employ-
ees may become candidates as inde-
pendents, even when opposed by par-
tisan political candidates.

(5) In general, employees are encour-
aged to be candidates for, and to hold,
State, county, or municipal offices of a
nonpartisan nature when permitted by
law. Employees desiring to be can-
didates for, or to hold, a State or local
office or to undertake the political
management of a candidacy for such
office, must secure the approval of the
appropriate Endowment Chairman or,
in the case of members of the shared
staff, of both Chairmen.
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(6) Full-time employees, with the
prior consent of the Chairman con-
cerned, or of both Chairmen, in the
case of members of the shared staff,
may hold positions under a State or
local government on a part-time basis
only. Intermittent employees may hold
full-time or part-time State or local
government positions. In both cases,
the above restrictions on political ac-
tivity must be observed.

(n) An employee shall not partici-
pate, while on Government-owned or
leased property or while on duty for
the Government, in any gambling ac-
tivity, such as a lottery or the sale or
purchase of numbers, etc.

(Sec. 10, 79 Stat. 852, as amended 82 Stat. 186,
84 Stat. 443 (20 U.S.C. 959))

[32 FR 17663, Dec. 12, 1967, as amended at 38
FR 3512, Feb. 7, 1973]

§ 1105.735–8 Presenting grievances to
Congress.

Nothing in this part shall be con-
strued as abridging in any way the
right of employees, either individually
or collectively, to petition Congress, or
any Member thereof, or to furnish in-
formation, when appropriate, to either
House of Congress, or to any commit-
tee or member thereof.

APPENDIX TO PART 1105—RELATED
STATUTORY PROVISIONS

The following is a list of statutes related
to the conduct of Government employees and
consultants. Upon request, pertinent ex-
cerpts of these statutes will be made avail-
able by the Administrative Office of the
Foundation.

1. House Concurrent Resolution 175, 85th
Congress, 2d session, 72 Stat. B12, the ‘‘Code
of Ethics for Government Service.’’

2. Chapter 11 of title 18, United States
Code, relating to bribery, graft, and conflicts
of interest, as appropriate to the employees
concerned.

3. The prohibition against lobbying with
appropriated funds (18 U.S.C. 1913).

4. The prohibitions against disloyalty and
striking (5 U.S.C. 7311, 18 U.S.C. 1918).

5. The prohibition against the employment
of a member of a Communist organization (50
U.S.C. 784).

6. The prohibitions against (1) the disclo-
sure of classified information (18 U.S.C. 798,
50 U.S.C. 783); and (2) the disclosure of con-
fidential information (18 U.S.C. 1905).

7. The provision relating to the habitual
use of intoxicants to excess (5 U.S.C. 7352).

8. The prohibition against the misuse of a
Government vehicle (31 U.S.C. 638a. (c)).

9. The prohibition against the misuse of
the franking privilege (18 U.S.C. 1719).

10. The prohibition against the use of de-
ceit in an examination or personnel action in
connection with Government employment
(18 U.S.C. 1917).

11. The prohibition against fraud or false
statements in a Government matter (18
U.S.C. 1001).

12. The prohibition against mutilating or
destroying a public record (18 U.S.C. 2071).

13. The prohibition against counterfeiting
and forging transportation requests (18
U.S.C. 508).

14. The prohibitions against (1) embezzle-
ment of Government money or property (18
U.S.C. 641); (2) failing to account for public
money (18 U.S.C. 643); and (3) embezzlement
of the money or property of another person
in the possession of an employee by reason of
his employment (18 U.S.C. 654).

15. The prohibition against unauthorized
use of documents relating to claims from or
by the Government (18 U.S.C. 285).

16. The prohibition against proscribed po-
litical activities in Subchapter III of Chapter
73 of title 5, United States Code and 18 U.S.C.
602, 603, 607, and 608.

17. The prohibition against an employee
acting as the agent of a foreign principal reg-
istered under the Foreign Agents Registra-
tion Act (18 U.S.C. 219).

[32 FR 17663, Dec. 12, 1967, as amended at 33
FR 494, Jan. 13, 1968]

PART 1110—NONDISCRIMINATION
IN FEDERALLY ASSISTED PRO-
GRAMS

Sec.
1110.1 Purpose.
1110.2 Application of part.
1110.3 Discrimination prohibited.
1110.4 Assurances required.
1110.5 Illustrative applications.
1110.6 Compliance information.
1110.7 Conduct of investigations.
1110.8 Procedure for effecting compliance.
1110.9 Hearings.
1110.10 Decisions and notices.
1110.11 Judicial review.
1110.12 Effect on other regulations; forms

and instructions.
1110.13 Definitions.

APPENDIX A TO PART 1110—FEDERAL FINAN-
CIAL ASSISTANCE TO WHICH THIS PART AP-
PLIES

AUTHORITY: Sec. 602, 78 Stat. 252 and sec.
10(a)(1), 79 Stat. 852.

SOURCE: 38 FR 17991, July 5, 1973, unless
otherwise noted.
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§ 1110.1 Purpose.
The purpose of this part is to effec-

tuate the provisions of title VI of the
Civil Rights Act of 1964 (hereafter re-
ferred to as the ‘‘Act’’) to the end that
no person in the United States shall,
on the ground of race, color, or na-
tional origin, be excluded from partici-
pation in, be denied the benefits of, or
be otherwise subjected to discrimina-
tion under any program or activity re-
ceiving Federal financial assistance
from the National Endowment for the
Arts or the National Endowment for
the Humanities.

§ 1110.2 Application of part.
This part applies to any program for

which Federal financial assistance is
authorized under a law administered by
the National Endowment for the Arts
or the National Endowment for the Hu-
manities including the federally as-
sisted programs and activities listed in
Appendix A of this part. It applies to
money paid, property transferred, or
other Federal financial assistance ex-
tended under any such program after
the effective date of the part, including
assistance pursuant to an application
approved prior to such date. It also ap-
plies to federal financial assistance ex-
tended to any such program prior to
the effective date of this part under a
contract or grant where the term of
the contract or grant continues beyond
such date or where the assistance was
to provide real or personal property
and the recipient or his transferee con-
tinues to use or retain ownership or
possession of the property (see
§ 1110.4(a)(1)). This part does not apply
to (a) any Federal financial assistance
by way of insurance or guaranty con-
tract, (b) any assistance to any individ-
ual who is the ultimate beneficiary
under any such program, or (c) any em-
ployment practice, under any such pro-
gram, of any employer, employment
agency, or labor organization, except
to the extent described in § 1110.3. The
fact that a program or activity is not
listed in Appendix A shall not mean, if
title VI of the Act is otherwise applica-
ble, that such program is not covered.
Other programs under statutes now in
force or hereinafter enacted may be
added to this list by notice published in
the FEDERAL REGISTER.

§ 1110.3 Discrimination prohibited.

(a) General. No person in the United
States shall, on grounds of race, color,
or national origin be excluded from
participation in, be denied the benefits
of, or be otherwise subjected, to dis-
crimination under any program to
which this part applies.

(b) Specific discriminatory actions pro-
hibited. (1) A recipient under any pro-
gram to which this part applies may
not directly or through contractual or
other arrangements, on the ground of
race, color, or national origin:

(i) Deny an individual any service, fi-
nancial aid, or other benefit provided
under the program;

(ii) Provide any service, financial aid,
or other benefit to an individual which
is different, or is provided in a different
manner, from that provided to others
under the program;

(iii) Subject an individual to segrega-
tion or separate treatment in any mat-
ter related to his receipt of any service,
financial aid, or other benefit under
the program;

(iv) Restrict an individual in any way
in the enjoyment of any advantage or
privilege enjoyed by others receiving
any service, financial aid, or other ben-
efit under the program;

(v) Treat an individual differently
from others in determining whether he
satisfies any admission, enrollment,
quota, eligibility, membership, or
other requirement or condition which
individuals must meet in order to be
provided any service, financial aid, or
other benefit provided under the pro-
gram;

(vi) Deny an individual an oppor-
tunity to participate in the program
through the provision of services or
otherwise or afford him an opportunity
to do so which is different from that af-
forded others under the program (in-
cluding the opportunity to participate
in the program as an employee but
only to the extent set forth in para-
graph (c) of this section).

(2) A recipient, in determining the
types of services, financial aid, or other
benefits, or facilities which will be pro-
vided under any such program, or the
class of individuals to whom, or the sit-
uations in which, such services, finan-
cial aid, other benefits, or facilities
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will be provided under any such pro-
gram, or the class of individuals to be
afforded an opportunity to participate
in any such program, may not directly
or through contractual or other ar-
rangements, utilize criteria or methods
of administration which have the effect
of subjecting individuals to discrimina-
tion because of their race, color, or na-
tional origin, or have the effect of de-
feating or substantially impairing ac-
complishment of the objectives of the
program as respects individuals of a
particular race, color, or national ori-
gin.

(3) In determining the site or loca-
tion of facilities, a recipient or appli-
cant may not make selections with the
purpose or effect of excluding individ-
uals from, denying them the benefits
of, or subjecting them to discrimina-
tion under any program to which this
regulation applies, on the grounds of
race, color, or national origin; or with
the purpose or effect of defeating or
substantially impairing the accom-
plishment of the objectives of the Act
or this regulation.

(4) As used in this section, the serv-
ices, financial aid, or other benefits
provided under a program receiving
Federal financial assistance shall be
deemed to include any service, finan-
cial aid, or other benefit provided in or
through a facility provided with the
aid of Federal financial assistance.

(5) The enumeration of specific forms
of prohibited discrimination in this
paragraph and paragraph (c) of this
section does not limit the generality of
the prohibition in paragraph (a) of this
section.

(6) This regulation does not prohibit
the consideration of race, color, or na-
tional origin if the purpose and effect
are to remove or overcome the con-
sequences of practices or impediments
which have restricted the availability
of, or participation in, the program or
activity receiving Federal financial as-
sistance, on the grounds of race, color,
or national origin. Where previous dis-
criminatory practice or usage tends, on
the grounds of race, color, or national
origin, to exclude individuals from par-
ticipation in, to deny them the benefits
of, or to subject them to discrimina-
tion under any program or activity to
which this regulation applies the appli-

cant or recipient has an obligation to
take reasonable action to remove or
overcome the consequences of the prior
discriminatory practice or usage, and
to accomplish the purposes of the Act.

(c) Employment practices. (1) Where a
primary objective of the Federal finan-
cial assistance to a program to which
this part applies is to provide employ-
ment, a recipient may not directly or
through contractual or other arrange-
ments subject an individual to dis-
crimination on the ground of race,
color, or national origin in its employ-
ment practices under such program (in-
cluding recruitment or recruitment ad-
vertising employment, layoff or termi-
nation, upgrading, demotion, or trans-
fer, rates of pay or other forms of com-
pensation and use of facilities), includ-
ing programs where a primary objec-
tive of the Federal financial assistance
is (i) to assist such individuals through
employment to meet expenses incident
to the commencement or continuation
of their education or training or (ii) to
provide work experience which contrib-
utes to the education or training of
such individuals or (iii) to reduce the
unemployment of such individuals or
to help them through employment to
meet subsistence needs.

(2) The requirements applicable to
construction employment under any
such program shall be those specified
in or pursuant to Executive Order 11246
or any executive order which super-
sedes it.

(3) Where a primary objective of the
Federal financial assistance is not to
provide employment, but discrimina-
tion on the grounds of race, color, or
national origin in the employment
practices of the recipient or other per-
sons subject to the regulation tends, on
the grounds of race, color, or national
origin, to exclude individuals from par-
ticipation in, to deny them the benefits
of, or to subject them to discrimina-
tion under any program to which this
regulation applies, the provisions of
the foregoing subparagraph of this
paragraph (c) shall apply to the em-
ployment practices of the recipient or
other persons subject to the regulation,
to the extent necessary to assure
equality of opportunity to and non-
discriminatory treatment of, bene-
ficiaries.
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(d) Medical emergencies. Notwith-
standing the foregoing provisions of
this section, a recipient of Federal fi-
nancial assistance shall not be deemed
to have failed to comply with para-
graph (a) of this section if immediate
provision of a service or other benefit
to an individual is necessary to prevent
his death or serious impairment of his
health and such service or other bene-
fit cannot be provided except by or
through a medical institution which
refuses or fails to comply with para-
graph (a) of this section.

§ 1110.4 Assurances required.
(a) General. (1) Every application for

Federal financial assistance to carry
out a program to which this part ap-
plies, and every application for Federal
financial assistance to provide a facil-
ity shall, as a condition to its approval
and the extension of any Federal finan-
cial assistance pursuant to the applica-
tion, contain or be accompanied by an
assurance that the program will be
conducted or the facility operated in
compliance with all requirements im-
posed by or pursuant to this part. In
the case where the Federal financial
assistance is to provide or is in the
form of personal property, or real prop-
erty or interest therein or structures
thereon, the assurance shall obligate
the recipient, or, in the case of a subse-
quent transfer, the transferee, for the
period during which the property is
used for a purpose for which the Fed-
eral financial assistance is extended or
for another purpose involving the pro-
vision of similar services and benefits,
or for as long as the recipient retains
ownership or possession of the prop-
erty, whichever is longer; and any
other type or form of assistance, the
assurances shall be in effect for the du-
ration of the period during which Fed-
eral financial assistance is extended to
the program. The responsible Endow-
ment official shall specify the form of
the foregoing assurances for each pro-
gram and the extent to which like as-
surances will be required of sub-
grantees, contractors and subcontrac-
tors, successors in interest, and other
participants in the program. Any such
assurance shall include provisions
which give the United States a right to
seek its judicial enforcement.

(2) In the case of real property, struc-
tures or improvements thereon, or in-
terests therein, which was acquired
through a program of Federal financial
assistance, or in the case where Fed-
eral financial assistance is provided in
the form of a transfer of real property
or interest therein from the Federal
Government, the instrument effecting
or recording the transfer, shall contain
a covenant running with the land as-
suring nondiscrimination for the period
during which the real property is used
for a purpose for which the Federal fi-
nancial assistance is extended or for
another purpose involving the provi-
sion of similar services or benefits.
Where no transfer of property is in-
volved, but property is improved under
a program of Federal financial assist-
ance, the recipients shall agree to in-
clude such a covenant in any subse-
quent transfer of such property. Where
the property is obtained from the Fed-
eral Government, such covenant may
also include a condition coupled with a
right to be reserved by the Endowment
to revert title to the property in the
event of a breach of the covenant
where, in the discretion of the respon-
sible Endowment official, such a condi-
tion and right of reverter is appro-
priate to the program under which the
real property is obtained and to the na-
ture of the grant and the grantee. In
the event a transferee of real property
proposes to mortgage or otherwise en-
cumber the real property as security
for financing construction of new, or
improvement of existing, facilities on
such property for the purposes for
which the property was transferred,
the Chairman of the Endowment con-
cerned may agree, upon request of the
transferee and if necessary to accom-
plish such financing, and upon such
conditions as he deems appropriate, to
forebear the exercise of such right to
revert title for so long as the lien of
such mortgage or other encumbrance
remains effective.

(3) Transfers of surplus property are
subject to regulations issued by the
Administrator of the General Services
Administration. (41 CFR 101–6.2)

(b) Continuing State programs. Every
application by a State or a State agen-
cy to carry out a program involving
continuing Federal financial assistance

VerDate 21-NOV-96 12:07 Nov 22, 1996 Jkt 167171 PO 00000 Frm 00368 Fmt 8010 Sfmt 8010 E:\CFR\167171.094 167171



369

National Foundation on the Arts and Humanities § 1110.5

to which this part applies shall as a
condition to its approval and the ex-
tension of any Federal financial assist-
ance pursuant to the application (1)
contain or be accompanied by a state-
ment that the program is (or, in the
case of a new program, will be) con-
ducted in compliance with all require-
ments imposed by or pursuant to this
part, and (2) provide or be accompanied
by provision for such methods of ad-
ministration for the program as are
found by the responsible Endowment
official to give reasonable assurance
that the applicant and all recipients of
Federal financial assistance under such
program will comply with all require-
ments imposed by or pursuant to this
part.

(c) Elementary and secondary schools.
The requirements of paragraph (a) of
this section with respect to any ele-
mentary or secondary school or school
system shall be deemed to be satisfied
if such school or school system (1) is
subject to a final order of a court of the
United States for the desegregation of
such school or school system, and pro-
vides an assurance that it will comply
with such order, including any future
modification of such order, or (2) sub-
mits a plan for the desegregation of
such school or school system which the
responsible official of the Department
of Health, Education, and Welfare de-
termines is adequate to accomplish the
purposes of the Act and this part with-
in the earliest practicable time and
provides reasonable assurance that it
will carry out such plan. In any case of
continuing Federal financial assist-
ance, the responsible official of the De-
partment of Health, Education, and
Welfare may reserve the right to rede-
termine, after such period as may be
specified by him, the adequacy of the
plan to accomplish the purposes of the
Act and this part. In any case in which
a final order of a court of the United
States for the desegregation of such
school or school system is entered after
submission of such a plan, such plan
shall be revised to conform to such
final order, including any future modi-
fication of such order.

(d) Assurances from institutions. (1) In
the case of any application for Federal
financial assistance to an institution of
higher education (including assistance

for construction, for research, for a
special training project, or for any
other purpose), the assurance required
by this section shall extend to admis-
sion practices and to all other prac-
tices relating to the treatment of stu-
dents.

(2) The assurance required with re-
spect to an institution of higher edu-
cation or any other institution, insofar
as the assurance relates to the institu-
tion’s practices with respect to admis-
sion or other treatment of individuals
as students, or clients of the institu-
tion or to the opportunity to partici-
pate in the provision of services or
other benefits to such individuals, shall
be applicable to the entire institution
unless the applicant establishes, to the
satisfaction of the responsible Endow-
ment official, that the institution’s
practices in designated parts or pro-
grams of the institution will in no way
affect its practices in the program of
the institution for which Federal finan-
cial assistance is sought, or the bene-
ficiaries of or participants in, such pro-
gram. If in any such case the assist-
ance sought is for the construction of a
facility or part of a facility, the assur-
ance shall in any event extend to the
entire facility and to facilities oper-
ated in connection therewith.

§ 1110.5 Illustrative applications.

The following examples will illus-
trate the application of the foregoing
provisions to some of the activities for
which Federal financial assistance is
provided by the Endowments. (In all
cases the discrimination prohibited is
discrimination on the ground of race,
color, or national origin prohibited by
title VI of the Act and this part, as a
condition of the receipt of Federal fi-
nancial assistance.)

(a) In a research, training, or other
grant to a university for activities to
be conducted in a graduate school, dis-
crimination in the admission and
treatment of students in the graduate
school is prohibited, and the prohibi-
tion extends to the entire university,
unless it satisfies the responsible En-
dowment official that practices with
respect to other parts or programs of
the university will not interfere, di-
rectly or indirectly, with fulfillment of
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the assurance required with respect to
the graduate school.

(b) In cases of Federal financial as-
sistance to elementary or secondary
schools, discrimination by the recipi-
ent school district in any of its elemen-
tary or secondary schools, or by the re-
cipient private institution, in the ad-
mission of students, or in the treat-
ment of its students in any aspect of
the educational process, is prohibited.
In this and the following illustration
the prohibition of discrimination in the
treatment of students or other trainees
includes the prohibition of discrimina-
tion among the students or trainees in
the availability or use of any aca-
demic, dormitory, eating, recreational,
or other facilities of the grantee or
other recipient.

(c) In a training grant to a nonaca-
demic institution, discrimination is
prohibited in the selection of individ-
uals to be trained and in their treat-
ment by the grantee during their train-
ing. In a research or demonstration
grant to such an institution, discrimi-
nation is prohibited with respect to
any educational activity, any provision
of medical or other services and any fi-
nancial aid to individuals incident to
the program.

(d) Where Federal financial assist-
ance is provided to assist in the presen-
tation of artistic and cultural produc-
tions to the public, assurances will be
required that such productions will not
be presented before any audience which
has been selected on a discriminatory
basis.

(e) A recipient may not take action
that is calculated to bring about indi-
rectly what this part forbids it to ac-
complish directly. Thus, a State, in se-
lecting projects to be supported
through a State agency, may not base
its selections on criteria which have
the effect of defeating or substantially
impairing accomplishment of the ob-
jectives of the Federal financial assist-
ance as respects individuals of a par-
ticular race, color, or national origin.

(f) In some situations even though
past discriminatory practices have
been abandoned, the consequences of
such practices continue to impede the
full availability of a benefit. If the ef-
forts required of the applicant or recip-
ient under § 1110.6(d) to provide infor-

mation as to the availability of the
program or activity, and the rights of
beneficiaries under this regulation,
have failed to overcome these con-
sequences, it will become necessary for
such applicant or recipient to take ad-
ditional steps to make the benefits
fully available to racial and national-
ity groups previously subjected to dis-
crimination. This action might take
the form, for example of special ar-
rangements for obtaining referrals or
making selections which will insure
that groups previously subjected to dis-
crimination are adequately served.

(g) Even though an applicant or re-
cipient has never used discriminatory
policies, the services and benefits of
the program or activity it administers
may not in fact be equally available to
some racial or nationality groups. In
such circumstances an applicant or re-
cipient may properly give special con-
sideration to race, color, or national
origin to make the benefits of its pro-
gram more widely available to such
groups, not then being adequately
served. For example, where a univer-
sity is not adequately serving members
of a particular racial or nationality
group, it may establish special recruit-
ment policies to make its program bet-
ter known and more readily available
to such group, and take other steps to
provide that group with more adequate
service.

§ 1110.6 Compliance information.
(a) Cooperation and assistance. The re-

sponsible Endowment official shall, to
the fullest extent practicable, seek the
cooperation of recipients in obtaining
compliance with this part and shall
provide assistance and guidance to re-
cipients to help them comply volun-
tarily with this part.

(b) Compliance reports. Each recipient
shall keep such records and submit to
the responsible Endowment official
timely, complete and accurate compli-
ance reports at such times, and in such
form and containing such information,
as the responsible Endowment official
may determine to be necessary to en-
able him to ascertain whether the re-
cipient has complied or is complying
with this part. In the case of any pro-
gram under which a primary recipient
extends Federal financial assistance to
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any other recipient, such other recipi-
ent shall also submit such compliance
reports to the primary recipient as
may be necessary to enable the pri-
mary recipient to carry out its obliga-
tions under this part.

(c) Access to sources of information.
Each recipient shall permit access by
the responsible Endowment official or
his designee during normal business
hours to such of its books, records, ac-
counts, and other sources of informa-
tion, and its facilities as may be perti-
nent to ascertain compliance with this
part. Where any information required
of a recipient is in the exclusive posses-
sion of any other agency, institution or
person and this agency, institution or
person shall fail or refuse to furnish
this information, the recipient shall so
certify in its report and shall set forth
what efforts it has made to obtain the
information.

(d) Information to beneficiaries and
participants. Each recipient shall make
available to participants, beneficiaries,
and other interested persons such in-
formation regarding the provisions of
this part and its applicability to the
program under which the recipient re-
ceives Federal financial assistance, and
make such information available to
them in such manner, as the respon-
sible Endowment official finds nec-
essary to apprise such persons of the
protections against discrimination as-
sured them by the Act and this part.

§ 1110.7 Conduct of investigations.
(a) Periodic compliance reviews. The re-

sponsible Endowment official shall
from time to time review the practices
of recipients to determine whether
they are complying with this part.

(b) Complaints. Any person who be-
lieves himself or any specific class of
individuals to be subjected to discrimi-
nation prohibited by this part may by
himself or by a representative file with
the responsible Endowment official a
written complaint. A complaint must
be filed not later than ninety days
from the date of the alleged discrimi-
nation, unless the time for filing is ex-
tended by the responsible Endowment
official.

(c) Investigations. The responsible En-
dowment official will make a prompt
investigation whenever a compliance

review, report, complaint, or any other
information indicates a possible failure
to comply with this part. The inves-
tigation should include, where appro-
priate, a review of the pertinent prac-
tices and policies of the recipient, the
circumstances under which the possible
noncompliance with this part occurred,
and other factors relevant to a deter-
mination as to whether the recipient
has failed to comply with this part.

(d) Resolution of matters. (1) If an in-
vestigation pursuant to paragraph (c)
of this section indicates a failure to
comply with this part, the responsible
Endowment official will so inform the
recipient and the matter will be re-
solved by informal means whenever
possible. If it has been determined that
the matter cannot be resolved by infor-
mal means, action will be taken as pro-
vided for in § 1110.8.

(2) If an investigation does not war-
rant action pursuant to paragraph
(d)(1) of this section, the responsible
Endowment official will so inform the
recipient and the complainant, if any,
in writing.

(e) Intimidatory or retaliatory acts pro-
hibited. No recipient or other person
shall intimidate, threaten, coerce, or
discriminate against any individual for
the purpose of interfering with any
right or privilege secured by section 601
of the Act or this part, or because he
has made a complaint, testified, as-
sisted, or participated in any manner
in an investigation, proceeding, or
hearing under this part. The identity of
complainants shall be kept confiden-
tial except to the extent necessary to
carry out the purposes of this part, in-
cluding the conduct of any investiga-
tion, hearing, or judicial proceeding
arising thereunder.

§ 1110.8 Procedure for effecting com-
pliance.

(a) General. If there appears to be a
failure or threatened failure to comply
with this part, and if the noncompli-
ance or threatened noncompliance can-
not be corrected by informal means,
compliance with this part may be ef-
fected by the suspension or termi-
nation of or refusal to grant or to con-
tinue Federal financial assistance or by
any other means authorized by law.
Such other means may include, but are
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not limited to, (1) a reference to the
Department of Justice with a rec-
ommendation that appropriate pro-
ceedings be brought to enforce any
rights of the United States under any
law of the United States (including
other titles of the Act), or any assur-
ance or other contractual undertaking,
and (2) any applicable proceeding under
State or local law.

(b) Noncompliance with § 1110.4. If an
applicant fails or refuses to furnish an
assurance required under § 1110.4 or
otherwise fails to comply with that
section, Federal financial assistance
may be refused in accordance with the
procedures of paragraph (c) of this sec-
tion. The Endowment concerned shall
not be required to provide assistance in
such a case during the pendency of the
administrative proceedings under such
paragraph, except that such Endow-
ment shall continue assistance during
the pendency of such proceedings
where such assistance is due and pay-
able pursuant to an application there-
for approved prior to the effective date
of this part.

(c) Termination of or refusal to grant or
to continue Federal financial assistance.
No order suspending, terminating, or
refusing to grant or continue Federal
financial assistance shall become effec-
tive until (1) the responsible Endow-
ment official has advised the applicant
or recipient of his failure to comply
and has determined that compliance
cannot be secured by voluntary means,
(2) there has been an express finding on
the record, after opportunity for hear-
ings, of a failure by the applicant or re-
cipient to comply with a requirement
imposed by or pursuant to this part, (3)
the action has been approved by the
Chairman of the Endowment con-
cerned, and (4) the expiration of 30 days
after the Chairman has filed with the
Committee of the House and the Com-
mittee of the Senate having legislative
jurisdiction over the program involved,
a full written report of the cir-
cumstances and the grounds for such
action. Any action to suspend or termi-
nate or to refuse to grant or to con-
tinue Federal financial assistance shall
be limited to the particular political
entity, or part thereof, or other appli-
cant or recipient as to whom such a
finding has been made and shall be lim-

ited in its effect to the particular pro-
gram, or part thereof, in which such
noncompliance has been so found.

(d) Other means authorized by law. No
action to effect compliance by any
other means authorized by law shall be
taken until (1) the responsible Endow-
ment official has determined that com-
pliance cannot be secured by voluntary
means, (2) the recipient or other person
has been notified of its failure to com-
ply and of the action to be taken to ef-
fect compliance, and (3) the expiration
of at least 10 days from the mailing of
such notice to the recipient or other
person. During this period of at least 10
days, additional efforts shall be made
to persuade the recipient or other per-
son to comply with this part and to
take such corrective action as may be
appropriate.

§ 1110.9 Hearings.
(a) Opportunity for hearing. Whenever

an opportunity for a hearing is re-
quired by § 1110.8(c), reasonable notice
shall be given by registered or certified
mail, return receipt requested, to the
affected applicant or recipient. This
notice shall advise the applicant or re-
cipient of the action proposed to be
taken, the specific provision under
which the proposed action against it is
to be taken, and the matters of fact or
law asserted as the basis for this ac-
tion, and either:

(1) Fix a date not less than 20 days
after the date of such notice within
which the applicant or recipient may
request of the responsible Endowment
official that the matter be scheduled
for hearing or

(2) Advise the applicant or recipient
that the matter in question has been
set down for hearing at a stated place
and time. The time and place so fixed
shall be reasonable and shall be subject
to change for cause. The complainant,
if any, shall be advised of the time and
place of the hearing. An applicant or
recipient may waive a hearing and sub-
mit written information and argument
for the record. The failure of an appli-
cant or recipient to request a hearing
under this paragraph or to appear at a
hearing for which a date has been set
shall be deemed to be a waiver of the
right of a hearing under section 602 of
the Act and § 1110.8(c) of this part and
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consent to the making of a decision on
the basis of such information as is
available.

(b) Time and place of hearing. Hear-
ings shall be held at the offices of the
Endowment concerned in Washington,
DC, at a time fixed by the responsible
Endowment official unless he deter-
mines that the convenience of the ap-
plicant or recipient or of the Endow-
ment requires that another place be se-
lected. Hearings shall be held before
the responsible Endowment official or,
at his discretion, before a hearing ex-
aminer designated in accordance with
section 11 of the Administrative Proce-
dure Act.

(c) Right to counsel. In all proceedings
under this section, the applicant or re-
cipient and the Endowment shall have
the right to be represented by counsel.

(d) Procedures, evidence, and record. (1)
The hearing, decision, and any admin-
istrative review thereof shall be con-
ducted in conformity with 5 U.S.C. 554–
557 (sections 5–8 of the Administrative
Procedure Act), and in accordance with
such rules of procedure as are proper
(and not inconsistent with this section)
relating to the conduct of the hearing,
giving of notices subsequent to those
provided for in paragraph (a) of this
section, taking of testimony, exhibits,
arguments and briefs, requests for find-
ings, and other related matters. Both
the Endowment and the applicant or
recipient shall be entitled to introduce
all relevant evidence on the issues as
stated in the notice for hearing or as
determined by the officer conducting
the hearing at the outset of or during
the hearing.

(2) Technical rules of evidence shall
not apply to hearings conducted pursu-
ant to this part, but rules or principles
designed to assure production of the
most credible evidence available and to
subject testimony to test by cross-ex-
amination shall be applied where rea-
sonably necessary by the officer con-
ducting the hearing. The hearing offi-
cer may exclude irrelevant, immate-
rial, or unduly repetitious evidence. All
documents and other evidence entered
or taken for the record shall be open to
examination by the parties and oppor-
tunity shall be given to refute facts
and arguments advanced on either side
of the issues. A transcript shall be

made of the oral evidence except to the
extent the substance thereof is stipu-
lated for the record. All decisions shall
be based upon the hearing record and
written findings shall be made.

(e) Consolidated or joint hearings. In
cases in which the same or related
facts are asserted to constitute non-
compliance with this Regulation with
respect to two or more programs to
which this part applies, or noncompli-
ance with this part and the regulations
of one or more other Federal depart-
ments or agencies issued under title VI
of the Act, the Chairman of the Endow-
ment concerned may, by agreement
with such other departments or agen-
cies where applicable, provide for the
conduct of consolidated or joint hear-
ings and for the application to such
hearings of rules or procedures not in-
consistent with this part. Final deci-
sions in such cases, insofar as this reg-
ulation is concerned, shall be made in
accordance with § 1110.10.

§ 1110.10 Decisions and notices.

(a) Decision by person other than the
responsible Endowment official. If the
hearing is held by a hearing examiner
such hearing examiner shall either
make an initial decision, if so author-
ized, or certify the entire record in-
cluding his recommended findings and
proposed decision to the responsible
Endowment official for a final decision,
and a copy of such initial decision or
certification shall be mailed to the ap-
plicant or recipient. Where the initial
decision is made by the hearing exam-
iner the applicant or recipient may
within 30 days of the mailing of such
notice of initial decision file with the
responsible Endowment official his ex-
ceptions to the initial decision, with
his reasons therefor. In the absence of
exceptions, the responsible Endowment
official may on his own motion within
45 days after the initial decision serve
on the applicant or recipient a notice
that he will review the decision. Upon
the filing of such exceptions or of such
notice of review the responsible Endow-
ment official shall review the initial
decision and issue his own decision
thereon including the reasons therefor.
In the absence of either exceptions or a
notice of review the initial decision
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shall constitute the final decision of
the responsible Endowment official.

(b) Decisions on record or review by the
responsible Endowment official. When-
ever a record is certified to the respon-
sible Endowment official for decision
or he reviews the decision of a hearing
examiner pursuant to paragraph (a) of
this section, or whenever the respon-
sible Endowment official conducts the
hearing, the applicant or recipient
shall be given reasonable opportunity
to file with him briefs or other written
statements of its contentions, and a
copy of the final decision of the respon-
sible Endowment official shall be given
in writing to the applicant or recipient
and to the complainant if any.

(c) Decisions on record where a hearing
is waived. Whenever a hearing is waived
pursuant to § 1110.9(a) a decision shall
be made by the responsible Endowment
official on the record and a copy of
such decision shall be given in writing
to the applicant or recipient, and to
the complainant, if any.

(d) Rulings required. Each decision of
a hearing officer or responsible Endow-
ment official shall set forth his ruling
on each finding, conclusion, or excep-
tion presented, and shall identify the
requirement or requirements imposed
by or pursuant to this part with which
it is found that the applicant or recipi-
ent has failed to comply.

(e) Approval by Chairman. Any final
decision of a responsible Endowment
official (other than the Chairman)
which provides for the suspension or
termination of, or the refusal to grant
or continue Federal financial assist-
ance, or the imposition of any other
sanction available under this part or
the Act, shall promptly be transmitted
to the Chairman, who may approve
such decision, may vacate it, or remit
or mitigate any sanction imposed.

(f) Content of orders. The final deci-
sion may provide for suspension or ter-
mination of, or refusal to grant or con-
tinue Federal financial assistance, in
whole or in part, under the program in-
volved, and may contain such terms,
conditions, and other provisions as are
consistent with and will effectuate the
purposes of the Act and this part, in-
cluding provisions designed to assure
that no Federal financial assistance
will thereafter be extended under such

program to the applicant or recipient
determined by such decision to be in
default in its performance of an assur-
ance given by it pursuant to this part,
or to have otherwise failed to comply
with this part, unless and until it cor-
rects its noncompliance and satisfies
the responsible Endowment official
that it will fully comply with this part.

(g) Post termination proceedings. (1) An
applicant or recipient adversely af-
fected by an order issued under para-
graph (f) of this section shall be re-
stored to full eligibility to receive Fed-
eral financial assistance if it satisfies
the terms and conditions of that order
for such eligibility or if it brings itself
into compliance with this regulation
and provides reasonable assurance that
it will fully comply with this regula-
tion. (An elementary or secondary
school or school system which is un-
able to file an assurance of compliance
with § 1110.3 shall be restored to full eli-
gibility to receive Federal financial as-
sistance, if it files a court order or a
plan for desegregation which meets the
requirements of § 1110.4(c), and provides
reasonable assurance that it will com-
ply with this court order or plan.)

(2) Any applicant or recipient ad-
versely affected by an order entered
pursuant to paragraph (f) of this sec-
tion may at any time request the re-
sponsible Endowment official to re-
store fully its eligibility to receive
Federal financial assistance. Any such
request shall be supported by informa-
tion showing that the applicant or re-
cipient has met the requirements of
paragraph (g)(1) of this section. If the
responsible Endowment official deter-
mines that those requirements have
been satisfied, he shall restore such eli-
gibility.

(3) If the responsible Endowment offi-
cial denies any such request, the appli-
cant or recipient may submit a request
for a hearing in writing, specifying why
it believes such official to have been in
error. It shall thereupon be given an
expeditious hearing, with a decision on
the record, in accordance with rules of
procedure issued by the responsible En-
dowment official. The applicant or re-
cipient will be restored to such eligi-
bility if it proves at such a hearing
that it satisfied the requirements of
paragraph (g)(1) of this section. While
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proceedings under this paragraph are
pending, the sanctions imposed by the
order issued under paragraph (f) of this
section shall remain in effect.

§ 1110.11 Judicial review.
Action taken pursuant to section 602

of the Act is subject to judicial review
as provided in section 603 of the Act.

§ 1110.12 Effect on other regulations;
forms and instructions.

(a) Effects on other regulations. Noth-
ing in this part shall be deemed to su-
persede any of the following (including
future amendments thereof): (1) Execu-
tive Orders 10925, 11114, and 11246, and
regulations issued thereunder, or (2)
Executive Order 11063 and regulations
issued thereunder or any other regula-
tions or instructions insofar as such
order, regulations, or instructions pro-
hibit discrmination on the grounds of
race, color, or national origin in any
program or situation to which this part
is inapplicable, or prohibit discrimina-
tion on any other ground.

(b) Forms and instructions. Each re-
sponsible Endowment official shall
issue and promptly make available to
interested persons forms and detailed
instructions and procedures for effec-
tuating this part as applied to pro-
grams to which this part applies and
for which he is responsible.

(c) Supervision and coordination. The
Chairman of an Endowment may from
time to time assign to other officials of
the Endowment or to officials of other
departments or agencies of the Govern-
ment, with the consent of such depart-
ments or agencies, responsibilities in
connection with the effectuation of the
purposes of title VI of the Act and this
part, including the achievement of ef-
fective coordination and maximum
uniformity within the Endowment and
within the executive branch of the
Government in the application of title
VI and this part of similar programs
and in similar situations. Any action
taken, determination made, or require-
ment imposed by an official of another
department or agency acting pursuant
to an assignment of responsibility
under this subsection shall have the
same effect as though such action had
been taken by the responsible official
of this agency.

§ 1110.13 Definitions.
As used in this part:
(a) The term Foundation means the

National Foundation for the Arts and
the Humanities, and includes the Na-
tional Endowment for the Arts, the Na-
tional Endowment for the Humanities,
and each of their organizational units.

(b) The term Endowment means the
National Endowment for the Arts or
the National Endowment for the Hu-
manities.

(c) The term Chairman means the
Chairman of the National Endowment
for the Arts or the Chairman of the Na-
tional Endowment for the Humanities.

(d) The term responsible Endowment
official with respect to any program re-
ceiving Federal financial assistance
means the Chairman of any Endow-
ment or other Endowment official des-
ignated by the Chairman.

(e) The term United States means the
States of the United States, the Dis-
trict of Columbia, Puerto Rico, the
Virgin Islands, American Samoa,
Guam, Wake Island, the Canal Zone,
and the territories and possessions of
the United States, and the term State
means any one of the foregoing.

(f) The term Federal financial assist-
ance includes (1) grants and loans of
Federal funds, (2) the grant or the do-
nation of Federal property and inter-
ests in property, (3) the detail of Fed-
eral personnel, (4) the sale and lease of,
and the permission to use (on other
than a casual or transient basis), Fed-
eral property or any interest in such
property without consideration or at a
nominal consideration, or at a consid-
eration which is reduced for the pur-
pose of assisting the recipient, or in
recognition of the public interest to be
served by such sale or lease to the re-
cipient, and (5) any Federal agreement,
arrangement, or other contract which
has as one of its purposes the provision
of assistance.

(g) The term program includes any
program, project, or activity involving
the provision of services, financial aid,
or other benefits to individuals (includ-
ing education or training, health, hous-
ing, or other services, whether provided
through employees of the recipient of
Federal financial assistance or pro-
vided by others through contracts or
other arrangements with the recipient,
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and including work opportunities and
cash or loan or other assistance to in-
dividuals), or for provision of facilities
for furnishing services, financial aid or
other benefits to individuals. The serv-
ice, financial aid, or other benefits pro-
vided under a program receiving Fed-
eral financial assistance shall be
deemed to include any services, finan-
cial aid, or other benefits provided with
the aid of Federal financial assistance
or with the aid of any non-Federal
funds, property, or other resources re-
quired to be expended or made avail-
able for the program to meet matching
requirements or other conditions which
must be met in order to receive the
Federal financial assistance, and to in-
clude any services, financial aid, or
other benefits provided in or through a
facility provided with the aid of Fed-
eral financial assistance or such non-
Federal resources.

(h) The term facility includes all or
any portion of structures, equipment,
or other real or personal property or
interests therein, and the provision of
facilities includes the construction, ex-
pansion, renovation, remodeling, alter-
ation or acquisition of facilities.

(i) The term recipient means any
State, political subdivision of any
State, or instrumentality of any State
or political subdivision, any public or
private agency, institution, or organi-
zation, or other entity or any individ-
ual, in any State, to whom Federal fi-
nancial assistance is extended, directly
or through another recipient, for any
program, including any successor, as-
sign, or transferee thereof, but such
term does not include any ultimate
beneficiary under any such program.

(j) The term primary recipients means
any recipient which is authorized or re-
quired to extend Federal financial as-
sistance to another recipient for the
purposes of carrying out a program.

(k) The term applicant means one
who submits an application, request, or
plan required to be approved by a re-
sponsible Endowment official, or by a
primary recipient, as a condition to
eligibility for Federal financial assist-
ance, and the term application means
such an application, request, or plan.

APPENDIX A TO PART 1110—FEDERAL FI-
NANCIAL ASSISTANCE TO WHICH THIS
PART APPLIES

1. Assistance to groups for projects and
productions in the arts.

2. Surveys, research and planning in the
arts.

3. Assistance to State arts agencies for
projects and productions in the arts.

4. Support of research in the humanities.
5. Support of educational programs in the

humanities, including the training of stu-
dents and teachers.

6. Assistance to promote the interchange
of information in the humanities.

7. Assistance to foster public understand-
ing and appreciation of the humanities.

8. Support of the publication of scholarly
works in the humanities.

PART 1115—PRIVACY ACT
REGULATIONS

Sec.
1115.1 Purpose and scope.
1115.2 Definitions.
1115.3 Procedures for notification of exist-

ence of records pertaining to individuals.
1115.4 Procedures for requests for access to

or disclosure of records pertaining to an
individual.

1115.5 Correction of records.
1115.6 Disclosure of records to agencies or

persons other than the individual to
whom the record pertains.

1115.7 Exemptions.

AUTHORITY: 5 U.S.C. 552a(f).

SOURCE: 40 FR 49286, Oct. 21, 1975, unless
otherwise noted.

§ 1115.1 Purpose and scope.
This part sets forth the National

Foundation on the Arts and the Hu-
manities’ procedures under the Privacy
Act of 1974 as required by 5 U.S.C.
552a(f). Internal guidance for Founda-
tion staff and other regulations imple-
menting the Privacy Act are contained
or will be contained in Foundation cir-
culars.

§ 1115.2 Definitions.
For purposes of this part:
(a) Foundation means the National

Foundation on the Arts and the Hu-
manities.

(b) Act means the Privacy Act of 1974
(Pub. L. 93–579).

(c) Individual means a citizen of the
United States or an alien lawfully ad-
mitted for permanent residence.
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(d) Maintain, used with reference to a
record means to collect, to use, to dis-
seminate, to have control over and re-
sponsibility for such record.

(e) Record means any item, collection
or grouping of information about an in-
dividual that is maintained by the
Foundation and that is retrievable by
his or her name or an identifying par-
ticular, such as a number, symbol, fin-
gerprint, or photograph of the individ-
ual. Information maintained by the
Foundation includes, but is not limited
to, education, financial transactions,
medical history, employment history
and criminal history.

(f) Routine use means, with respect to
the disclosure of a record, the use of
such a record for a purpose which is
compatible with the purpose for which
it was collected. The routine uses of
record systems maintained by the
Foundation were established pursuant
to notice in the FEDERAL REGISTER.

(g) System of records means a group of
any records under the control of the
Foundation from which information
about an individual is retrievable by
his or her name or by some identifying
particular.

§ 1115.3 Procedures for notification of
existence of records pertaining to
individuals.

(a) The systems of records, as defined
in the Privacy Act of 1974, maintained
by the National Foundation on the
Arts and the Humanities are listed an-
nually in the FEDERAL REGISTER as re-
quired by that Act. Any person who
wishes to know whether a system of
records contains a record pertaining to
him may appear in person at the Na-
tional Endowment for the Arts, Room
1338, 2401 E Street NW., Washington,
DC 20506 or the National Endowment
for the Humanities, Room 1000, 806 15th
Street NW., Washington, DC 20506, on
work days between the hours of 9:00
a.m. and 5:30 p.m. or by writing to the
Office of the General Counsel, National
Endowment for the Arts or National
Endowment for the Humanities, Wash-
ington, DC 20506. It is recommended
that requests be made in writing, since
in many cases it will take several days
to ascertain whether a record exists.

(b) Requests for notification of the
existence of a record should specifi-

cally identify the system of records in-
volved and should state, if the reques-
tor is other than the individual to
whom the record pertains, the relation-
ship of the requestor to that individ-
ual. (Note that requests will not be
honored by the Foundation pursuant to
the Privacy Act unless made (1) by the
individual to whom the record per-
tains, (2) by such individual’s parent if
the individual is a minor, or (3) by such
individual’s legal guardian if the indi-
vidual has been declared to be incom-
petent due to physical or mental inca-
pacity or age by a court of competent
jurisdiction).

(c) The Foundation will attempt to
respond to a request as to whether a
record exists within 10 working days
from the time it receives the request or
from the time any required identifica-
tion is established, whichever is later.

§ 1115.4 Procedures for requests for
access to or disclosure of records
pertaining to an individual.

(a) Any person may request review of
records pertaining to him by appearing
at the National Endowment for the
Arts, Room 1338, 2401 E Street, NW.,
Washington, DC 20506, or the National
Endowment for the Humanities, Room
1000, 806 15th Street, NW., Washington,
DC 20506 on work days between the
hours of 9:00 a.m. and 5:30 p.m. or by
writing to the Office of the General
Counsel, National Endowment for the
Arts, or National Endowment for the
Humanities, Washington, DC 20506.
(See paragraphs (b) and (c) of this sec-
tion for identification requirements.)
The request should specifically identify
the systems or records involved. The
Foundation will strive either to make
the record available within 15 working
days of the request or to inform the re-
questor of the need for additional iden-
tification or the tendering of fees (as
specified in paragraph (d) of this sec-
tion) within 15 working days.

(b) In the case of persons making re-
quests by appearing at the Foundation,
the amount of personal identification
required will of necessity vary with the
sensitivity of the record involved. Ex-
cept as indicated below, reasonable
identification such as employment
identification cards, drivers licenses,
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and credit cards will normally be ac-
cepted as sufficient evidence of iden-
tity in the absence of any indications
to the contrary. Records in the follow-
ing systems of records, however, are
considered to contain relatively sen-
sitive and/or detailed personal informa-
tion—

GRANT APPLICATIONS—NEA.
GRANT APPLICATIONS—NEH.
GRANTS TO INDIVIDUALS—NEA.
GRANTS TO INDIVIDUALS AND INSTITU-

TIONS—NEH.
EQUAL EMPLOYMENT OPPORTUNITY

CASE FILE—NFAH NEA/NEH.
EMPLOYEE PAYROLL—NFAH.
PERSONNEL RECORDS—NFAH.

Accordingly, with respect to requests
for records in these systems the Foun-
dation reserves the rights to require
sufficient identification to identify
positively the individual making the
request. This might involve independ-
ent verification by the Foundation as
by phone calls to determine whether an
individual has made a request, personal
identification by Foundation employ-
ees who know the individual, or such
other means as are considered appro-
priate under the circumstances.

(c) A written request will be honored
only if it contains the following certifi-
cation before a duly commissioned no-
tary public of any state or territory (or
similar official if the request is made
outside the United States):

I,——————————(Printed name), do
hereby certify that I am the individual about
whom the record requested in this letter per-
tains or that I am within the class of persons
authorized to act on his behalf in accordance
with 5 U.S.C. 552a(h).

——————————————————
Signature

——————————————————
Date

In the County of——————————State
of——————————. On this ——day of ——

——————————————————
(Name of individual)

who is personally known to me, did appear
before me and sign the above certificate.

——————————————————
Signature

——————————————————
Date

(s) My Commission expires ————————

However, where the record requested is
contained in any of the systems of
records listed in paragraph (b) of this
section, the Foundation reserves the

right to require additional identifica-
tion and/or to independently verify to
its satisfaction, the identity of the re-
questor.

(d) Charges for copies of records will
be at the rate of $0.10 per photography
of each page. Where records are not
susceptible to photo-copying, e.g.,
punch cards, magnetic tapes or over-
size materials, the amount charged will
be actual cost as determined on a case-
by-case basis. Only one copy of each
record requested will be supplied. No
charge will be made unless the charge
as computed above would exceed $3.00
for each request or related series of re-
quests. If a fee in excess of $25.00 would
be required, the requestor shall be noti-
fied and the fee must be tendered be-
fore the records will be copied.

§ 1115.5 Correction of records.
(a) Any individual is entitled to re-

quest amendments of records pertain-
ing to him pursuant to 5 U.S.C.
552a(d)(2). Such a request shall be made
in writing and addressed to the Office
of the General Counsel, National En-
dowment for the Arts or National En-
dowment for the Humanities, Washing-
ton, DC 20506.

(b) The request should specify the
record and systems of records involved,
and should specify the exact correction
desired and state that the request is
made pursuant to the Privacy Act. An
edited copy of the record showing the
desired correction is desirable. Within
10 working days of the receipt of a
properly addressed request (or within
10 working days of the time the Gen-
eral Counsel, National Endowment for
the Arts or the General Counsel, Na-
tional Endowment for the Humanities
becomes aware that a particular com-
munication not addressed as prescribed
above is a request for correction of a
record under the Privacy Act), the
General Counsel’s office shall acknowl-
edge receipt of the request.

(c) The General Counsel’s office upon
receipt of such a request shall prompt-
ly confer with the office within the
Foundation responsible for the record.
In the event it is felt that correction is
not warranted in whole or in part, the
matter shall be brought to the atten-
tion of the Deputy Chairman of the En-
dowment involved. If, after review by
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the Deputy Chairman of the involved
Endowment and discussion with the re-
quest or, if deemed helpful, it is deter-
mined that correction as requested is
not warranted, a letter shall be sent by
the Deputy Chairman’s office to the re-
questor denying his request and/or ex-
plaining what correction might be
made if agreeable to the requestor.
This letter shall set forth the reasons
for the refusal to honor the request for
correction. It shall also inform him of
his right to appeal this decision and in-
clude a description of the appeals pro-
cedure set forth in paragraph (d) of this
section.

(d) An appeal may be taken from an
adverse determination under paragraph
(c) of this section to the Assistant
Chairman/Management, National En-
dowment for the Arts or the Chairman,
National Endowment for the Human-
ities. Such appeal must be made in
writing and should clearly indicate
that it is an appeal. The basis for the
appeal should be included, and it
should be mailed to the same address
as listed in paragraph (a) of this sec-
tion. A hearing at the Foundation may
be requested. Such hearing will be in-
formal, and shall be before the Assist-
ant Chairman/Management, National
Endowment for the Arts, the Chair-
man, National Endowment for the Hu-
manities, or an appointed designee. If
no hearing is requested, the request for
appeal should include the basis for the
appeal. Where no hearing is requested
the Assistant Chairman or Chairman
before whom the appeal is taken shall
render his decision within thirty work-
ing days after receipt of the written ap-
peal at the Foundation, unless the As-
sistant Chairman or Chairman before
whom the appeal is taken, for good
cause shown, extends the 30–day period
and the appellant is advised in writing
of such extension. If a hearing is re-
quested, the Foundation will attempt
to contact the appellant within five
working days and arrange a suitable
time for the hearing. In such cases the
decision of the Assistant Chairman or
Chairman shall be made within 30
working days after the hearing unless
the time is extended and the appellant
is advised in writing of such extension.

(e) The final decision of the Assistant
Chairman or Chairman in an appeal

shall be in writing, and, if adverse to
the appellant, set forth the reasons for
the refusal to amend the record and ad-
vise him of his right to appeal the deci-
sion under 5 U.S.C. 552a(g)(1)(A). The
individual shall also be notified that he
has the right to file with the Founda-
tion a concise statement setting forth
the reasons for this disagreement with
the refusal of the Foundation to amend
his record.

§ 1115.6 Disclosure of records to agen-
cies or persons other than the indi-
vidual to whom the record pertains.

Records subject to the Privacy Act
that are requested by any person other
than the individual to whom they per-
tain will not be made available except
under the following circumstances:

(a) Records required to be made
available by the Freedom of Informa-
tion Act will be released in response to
a request formulated in accordance
with Foundation regulations found at
45 CFR part 1100.

(b) Records not required by the Free-
dom of Information Act to be released
may be released, at the discretion of
the Foundation, if the written consent
of the individual to whom they pertain
has been obtained or if such release
would be authorized under 5 U.S.C.
552a(b)(1) or (3) through (11).

§ 1115.7 Exemptions.

(a) Fellowships and grants. Pursuant
to 5 U.S.C. 552a(k)(5), the Foundation
hereby exempts from the application of
section 552a(d) any materials which
would disclose the identity of ref-
erences for fellowship or grant appli-
cants contained in any of the Founda-
tion’s systems of records.

(b) Applicants for employment. Pursu-
ant to 5 U.S.C. 552a(k)(5), the Founda-
tion hereby exempts from the applica-
tion of 5 U.S.C. 552a(d) any materials
which would disclose the identity of
references of applicants for employ-
ment at the Foundation contained in
the system of records entitled ‘‘Official
Personnel Folders’’.
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SUBCHAPTER B—NATIONAL ENDOWMENT FOR THE ARTS

PART 1150—COLLECTION OF
CLAIMS UNDER THE FEDERAL
CLAIMS COLLECTION ACT OF
1966

Sec.
1150.1 Scope.
1150.2 Incorporation of joint standards by

reference.
1150.3 Subdivision and joining of claims.
1150.4 Referral of claims to the General

Counsel.
1150.5 Accounting control.
1150.6 Record retention.
1150.7 Suspension or revocation of eligi-

bility.
1150.8 Standards for collection of claims.
1150.9 Standards for compromise of claims.
1150.10 Standards for suspension or termi-

nation of collection action.
1150.11 Referral to GAO or Justice Depart-

ment.

AUTHORITY: Federal Claims Collection Act
of 1966.

SOURCE: 40 FR 51196, Nov. 4, 1975, unless
otherwise noted.

§ 1150.1 Scope.
This subpart sets forth the regula-

tions of the National Endowment for
the Arts implementing the Federal
Claims Collection Act of 1966 (the Act)
in conformity with the standards joint-
ly promulgated by the Attorney Gen-
eral and the Comptroller General in 4
CFR parts 101 through 105. The Act (a)
requires the head of an agency or his
designee to attempt collection of all
claims of the United States for money
or property arising out of the activities
of the National Endowment for the
Arts; and (b) authorizes the head of an
agency or his designee to compromise
such claims that do not exceed $20,000
exclusive of interest, or to suspend or
terminate collection action where it
appears that no person liable on such
claims has the present or prospective
financial ability to pay any significant
sum thereon or that the cost of collect-
ing such claim is likely to exceed the
amount of recovery.

§ 1150.2 Incorporation of joint stand-
ards by reference.

All administrative actions to collect
claims arising out of the activities of

the National Endowment for the Arts
shall be performed in accordance with
the applicable standards prescribed in 4
CFR parts 101 through 105, which are
incorporated by reference and supple-
mented in this subpart.

§ 1150.3 Subdivision and joining of
claims.

(a) A debtor’s liability arising from a
particular transaction or contract
shall be considered as a single claim in
determining whether the claim is one
not exceeding $20,000 exclusive of inter-
est for the purpose of compromise or
termination of collection action. Such
a claim may not be subdivided to avoid
the monetary ceiling established by
the Act.

(b) Joining of two or more single
claims in a demand upon a particular
debtor for payment totaling more than
$20,000 does not preclude compromise
or termination of collection action
with respect to any one of such claims
that does not exceed $20,000 exclusive
of interest.

§ 1150.4 Referral of claims to the Gen-
eral Counsel.

(a) Authority of the General Counsel.
The General Counsel shall exercise the
powers and perform the duties of the
head of the agency to compromise or to
suspend or terminate collection action
on all claims not exceeding $20,000 ex-
clusive of interest. Claims shall be re-
ferred to the General Counsel well
within the applicable statute of limita-
tions (28 U.S.C. 2415 and 2416), but in no
event more than 2 years after the
claims accrued.

(b) Exclusions. There shall be no com-
promise or terminated collection ac-
tion with respect to any claim: (1) As
to which there is an indication of
fraud, the presentation of a false claim,
or misrepresentation on the part of the
debtor or any other party having an in-
terest in the claim; (2) based in whole
or in part on conduct in violation of
the anti-trust laws; (3) based on tax
statutes; or (4) arising from an excep-
tion made by the General Accounting
Office in the account of an accountable
officer. Such claims shall be promptly
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referred to the Justice Department or
GAO, as appropriate.

§ 1150.5 Accounting control.
The General Counsel shall process all

claims collections through the appro-
priate accounting office and report the
collection, compromise, suspension and
termination of all claims to the appro-
priate accounting office for recording.

§ 1150.6 Record retention.
The file of each claim on which ad-

ministrative collection action has been
completed shall be retained by the ap-
propriate office or the General Counsel
not less than 1 year after the applica-
ble statute of limitations has run.

§ 1150.7 Suspension or revocation of
eligibility.

(a) In the event a contractor, grant-
ee, or other participant in programs
sponsored by the Endowment fails to
pay his debts to the Endowment within
a reasonable time after demand, the
fact shall be reported by the Grants,
Audit, or other appropriate office to
the General Counsel, who shall place
such defaulting participant’s name on
the Endowment’s list of debarred, sus-
pended and ineligible contractors and
grantees and the participant will be so
advised.

(b) The failure of any surety to honor
its obligations in accordance with 6
U.S.C. 11 is to be reported at once to
the General Counsel who shall so ad-
vise the Treasury Department. The
Treasury Department will notify the
Endowment when a surety’s certificate
of authority to do business with the
Government has been revoked or for-
feited.

§ 1150.8 Standards for collection of
claims.

(a) Demand for payment. Appropriate
written demands shall be made upon
the debtor which shall include informa-
tion relating to the consequences of his
failure to cooperate.

(b) Collection by offset. Collection by
offset will be administratively under-
taken on claims which are liquidated
or certain in amount in every instance
where this is feasible.

(c) Liquidation of collateral. When the
Endowment holds security or collateral

that may be liquidated and the pro-
ceeds applied on debts due it through
the exercise of a power of sale in the
security instrument or a nonjudicial
foreclosure, such procedures should be
followed if the debtor fails to pay his
debt within a reasonable time after de-
mand, unless the cost of disposing of
the collateral will be disproportionate
to its value or special circumstances
require judicial foreclosure.

(d) Collection in installments. Claims
with accrued interest should be col-
lected in full or one lump sum when-
ever this is possible. However, if the
debtor is financially unable to pay the
indebtedness in one lump sum, pay-
ment may be accepted in regular in-
stallments.

(e) Interest. In the event prejudgment
interest is not mandated by statute,
contract or regulation, the interest
shall be assessed at 7 percent. Prejudg-
ment interest may be waived as an in-
ducement to voluntary payment. In
such cases demand letters should in-
form the debtor that prejudgment in-
terest will be collected if suit becomes
necessary. When a debt is paid in in-
stallments and interest is collected, in-
stallment payments will first be ap-
plied to the payment of accrued inter-
est and then to principal in accordance
with the so-called ‘‘U.S. Rule’’ unless a
different rule is prescribed by statute,
contract or regulation. Prejudgment
interest shall not be demanded or col-
lected on civil penalty and forfeiture
claims unless the statute under which
the claim arises authorizes the collec-
tion of such interest.

(f) Omission not a defense. Failure to
comply with any standard prescribed in
4 CFR Chapter II or in this subpart
shall not be available as a defense to
any debtor.

§ 1150.9 Standards for compromise of
claims.

(a) Compromise offer. An offer to com-
promise may be accepted (1) if there is
real doubt concerning the National En-
dowment for the Arts’ ability to prove
its case in court for the full amount
claimed; (2) if the cost of collecting the
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claim does not justify the enforced col-
lection of the full amount; (3) if in con-
nection with statutory penalties or for-
feitures established as an aid to en-
forcement and to compel compliance,
the National Endowment for the Arts’
enforcement policy will be adequately
served by acceptance of the sum to be
agreed upon, or (4) for other reasons
deemed valid by the General Counsel
(or his designee) and made a part of the
claim record.

(b) Documentary evidence of com-
promise. No compromise of a claim
shall be final or binding on the Endow-
ment unless it is in writing and signed
by the appropriate officer who has au-
thority to compromise the claim pur-
suant to this subpart.

§ 1150.10 Standards for suspension or
termination of collection action.

(a) Suspension of collection action. Col-
lection action shall be suspended tem-
porarily on a claim when the debtor
cannot be located after diligent effort
but there is reason to believe that fu-
ture collection action may be suffi-
ciently productive to justify periodic
review and action on the claim, having
consideration for its size and the
amount which may be realized. Collec-
tion action may be suspended tempo-
rarily on a claim when the debtor owns
no substantial equity in realty and is
presently unable to make payment on
the National Endowment for the Arts’
claim or effect a compromise, but his
future prospects justify retention of
the claim for periodic review and ac-
tion and (1) the applicable statute of
limitations has been tolled or started
anew or (2) future collection can be ef-
fected by offset notwithstanding the
statute of limitations. Suspension as to
a particular debtor should not defer the
early liquidation of security for the
debt.

(b) Termination of collection action.
Collection action may be terminated
and the Endowment file closed for the
following reasons: (1) No substantial
amount can be collected; (2) the debtor
cannot be located; (3) the cost will ex-
ceed recovery; (4) the claim is legally
without merit; or (5) the claim cannot
be substantiated by evidence.

§ 1150.11 Referral to GAO or Justice
Department.

(a) Claims referred. Claims which can-
not be collected, compromised, or ter-
minated in accordance with 4 CFR
parts 101 to 105 will be referred to the
General Accounting Office in accord-
ance with 31 U.S.C. 71 or to the Depart-
ment of Justice if the Endowment has
been granted an exception from refer-
rals to the General Accounting Office.
Also, if there is doubt as to whether
collection action should be suspended
or terminated on a claim, the claim
may be referred to the General Ac-
counting Office for advice. When recov-
ery of a judgment is prerequisite to im-
position of administrative sanctions,
the claim may be referred to the Jus-
tice Department for litigation even
though termination of collection activ-
ity might otherwise be considered.

(b) Prompt referral. Such referrals
shall be made as early as possible con-
sistent with aggressive collection ac-
tion and in any event, well within the
statute of limitations for bringing suit
against the debtor.

PART 1151—NONDISCRIMINATION
ON THE BASIS OF HANDICAP

Subpart A—General Provisions

Sec.
1151.1 Purpose.
1151.2 Application.
1151.3 Definitions.
1151.4 Notice.
1151.5 Inconsistent State laws and effect of

employment opportunities.
1151.6—1151.10 [Reserved]

Subpart B—Standards for Determining Who
Are Handicapped Persons

1151.11 Handicapped person.
1151.12 Qualified handicapped person.
1151.13—1151.15 [Reserved]

Subpart C—Discrimination Prohibited

GENERAL

1151.16 General prohibitions against dis-
crimination.

1151.17 Specific discriminatory actions pro-
hibited.

1151.18 Illustrative examples.
1151.19—1151.20 [Reserved]

PROGRAM ACCESSIBILITY

1151.21 Discrimination prohibited.
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1151.22 Existing facilities.
1151.23 New construction.
1151.24 Historic Properties. [Reserved]
1151.25—1151.30 [Reserved]

EMPLOYMENT

1151.31 Discrimination prohibited.
1151.32 Reasonable accommodation.
1151.33 Employment criteria.
1151.34 Preemployment inquiries.
1151.35—1151.40 [Reserved]

Subpart D—Enforcement

1151.41 Assurances required.
1151.42 Self evaluation.
1151.43 Adoption of grievance procedures.
1151.44 Endowment enforcement and com-

pliance procedures.
1151.45—1151.50 [Reserved]

AUTHORITY: 29 U.S.C. 794.
SOURCE: 44 FR 22734, Apr. 17, 1979, unless

otherwise noted.

Subpart A—General Provisions
§ 1151.1 Purpose.

The purpose of this part is to imple-
ment section 504 of the Rehabilitation
Act of 1973, which is designed to elimi-
nate discrimination on the basis of
handicap in any program or activity
receiving Federal financial assistance.

§ 1151.2 Application.
This part applies to each recipient of

financial assistance from the National
Endowment for the Arts and to each
program or activity that receives or
benefits from such assistance.

§ 1151.3 Definitions.
As used in this part, the term:
(a) The Act means the Rehabilitation

Act of 1973, Public Law 93–112, as
amended by the Rehabilitation Act
Amendments of 1974, (Pub. L. 93–516, 29
U.S.C. 706 et seq.) and the Comprehen-
sive Rehabilitation Services Amend-
ments of 1978, (Pub. L. 95–602).

(b) Section 504 means section 504 of
the Act.

(c) Endowment means the National
Endowment for the Arts.

(d) Chairman means the Chairman,
National Endowment for the Arts.

(e) Recipient means any state or its
political subdivision, any instrumen-
tality of a state or its political subdivi-
sion, any public or private agency, in-
stitution, organization, or other en-

tity, or any person to which federal fi-
nancial assistance is extended directly
or through another recipient, including
any successor, assignee, or transferee
of a recipient, but excluding the ulti-
mate beneficiary of the assistance.

(f) Federal financial assistance means
any grant, loan, contract (other than a
procurement contract or a contract of
insurance or guaranty), or any other
arrangement by which the Endowment
provides or otherwise makes available
assistance in the form of:

(1) Funds;
(2) Services of federal personnel; or
(3) Real and personal property or any

interest in or use of such property, in-
cluding:

(i) Transfers of leases of such prop-
erty for less than fair market value or
for reduced consideration; and,

(ii) proceeds from a subsequent trans-
fer or lease of such property if the fed-
eral share of its fair market value is
not returned to the Federal Govern-
ment.

(g) Facility means all or any portion
of buildings, structures, equipment,
roads, walks, parking lots, or other
real or personal property or interest in
such property.

§ 1151.4 Notice.
(a) A recipient shall take appropriate

initial and continuing steps to notify
participants, beneficiaries, applicants,
and employees, including those with
impaired vision or hearing, and unions
or professional organizations holding
collective bargaining or professional
agreements with the recipient that it
does not discriminate on the basis of
handicap in violation of section 504 and
this part. The notification shall state,
where appropriate, that the recipient
does not discriminate in admission or
access to, or employment in, its pro-
grams and activities. Methods of ini-
tial and continuing notification may
include the posting of notices, publica-
tion in print, audio, and visual media,
placement of notices in a recipient’s
publication, and distribution of other
written and verbal communications.

(b) If a recipient publishes or uses re-
cruitment materials or publications
containing general information that it
makes available to participants, bene-
ficiaries, applicants, or employees, it
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shall include in those materials or pub-
lications a statement of the policy de-
scribed in paragraph (a) of this section.
A recipient may meet the requirement
of this paragraph either by including
appropriate inserts in existing mate-
rials and publications or by revising
and reprinting the materials and publi-
cations.

§ 1151.5 Inconsistent State laws and ef-
fect of employment opportunities.

(a) Recipients are not excused from
complying with this part as a result of
state or local laws which limit the eli-
gibility of handicapped persons to re-
ceive services or to practice a profes-
sion or occupation.

(b) The presence of limited employ-
ment opportunities in a particular pro-
fession does not excuse a recipient
from complying with the regulation.
For example, a music school receiving
Endowment financial assistance could
not deny admission to a qualified blind
applicant because a blind singer may
experience more difficulty than a non-
handicapped singer in finding a job.

§§ 1151.6—1151.10 [Reserved]

Subpart B—Standards for Deter-
mining Who Are Handi-
capped Persons

§ 1151.11 Handicapped person.
(a) Handicapped person means any

person who has a physical or mental
impairment that substantially limits
one or more major life activities, has a
record of such an impairment, or is re-
garded as having such an impairment.
For purposes of section 504, in connec-
tion with employment, this term does
not include any individual who is an al-
coholic or drug abuser whose current
use of alcohol or drugs prevents such
individual from performing the duties
of the job in question or whose employ-
ment, by reason of such current alco-
hol or drug abuse, would constitute a
direct threat to the property or safety
of others.

(b) As used in paragraph (a) of this
section, the phrase:

(1) Physical or mental impairment
means:

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-

tomical loss affecting one or more of
the following body systems: Neuro-
logical; musculoskeletal; special sense
organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genito-urinary; hemic and
lymphatic; skin; and endocrine; or

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional and
mental illness, and specific learning
disabilities. The term physical or mental
impairment includes, but is not limited
to, such diseases and conditions as or-
thopedic, visual, speech, and hearing
impairments, cerebral palsy, epilepsy,
muscular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness, and
drug addiction and alcoholism.

(2) Major life activities means func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(3) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means:

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but that is treated
by a recipient as constituting such a
limitation;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment;

(iii) Has none of the impairments de-
fined in paragraph (b)(1) of this section
but is treated by a recipient as having
such an impairment.

§ 1151.12 Qualified handicapped per-
son.

Qualified handicapped person means:
(a) With respect to employment, a

handicapped person who, with reason-
able accommodation, can perform the
essential functions of the job in ques-
tion; and

(b) With respect to services, a handi-
capped person who meets the essential
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eligibility requirements for the receipt
of such services.

§§ 1151.13—1151.15 [Reserved]

Subpart C—Discrimination
Prohibited

GENERAL

§ 1151.16 General prohibitions against
discrimination.

(a) No qualified handicapped person
shall, on the basis of handicap, be ex-
cluded from participation in, be denied
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity which receives or ben-
efits from federal financial assistance.

(b) These regulations do not prohibit
the exclusion of nonhandicapped per-
sons or persons with a specific type of
handicap from the benefits of a pro-
gram limited by Federal statute or ex-
ecutive order to handicapped persons
or persons with a different type of
handicap.

(c) Recipients shall take appropriate
steps to insure that no handicapped in-
dividual is denied the benefits of, ex-
cluded from participation in, or other-
wise subjected to discrimination in any
program receiving or benefiting from
Endowment financial assistance be-
cause of the absence of appropriate
auxiliary aids for individuals with im-
paired sensory, manual, or speaking
skills.

(d) Recipients shall take appropriate
steps to insure that communications
with their applicants, employees, and
beneficiaries are available to persons
with impaired vision and hearing.

(e) Recipients shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs
of qualified handicapped persons.

§ 1151.17 Specific discriminatory ac-
tions prohibited.

(a) A recipient, in providing any aid,
benefit, service, or program either di-
rectly or through contractual, licens-
ing, or other arrangements, shall not,
on the basis of handicap:

(1) Deny a qualified handicapped per-
son the opportunity to participate in
or benefit from the aid, benefit, pro-
gram, or service;

(2) Afford a qualified handicapped
person an opportunity to participate in
or benefit from the aid, benefit, or
service that is not equal to that af-
forded others;

(3) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective in affording
equal opportunity to obtain the same
result, to gain the same benefit, or to
reach the same level of achievement as
that provided to others;

(4) Provide different or separate aid,
benefits, or services to handicapped
persons or to any class of handicapped
persons unless such action is necessary
to provide qualified handicapped per-
sons with aid, benefits, or services that
are as effective as those provided to
others;

(5) Aid or perpetuate discrimination
against a qualified handicapped person
by providing significant assistance to
an agency, organization, or person that
discriminates on the basis of handicap
in providing any aid, benefit, or service
to beneficiaries of the recipient’s pro-
gram;

(6) Deny a qualified handicapped per-
son the opportunity to participate as a
member of planning or advisory boards;
or

(7) Otherwise limit a qualified handi-
capped person in the enjoyment of any
right, privilege, advantage, or oppor-
tunity enjoyed by others receiving an
aid, benefit, or service.

(b) Despite the existence of separate
or different programs or activities pro-
vided in accordance with this part, a
recipient may not deny a qualified
handicapped person the opportunity to
participate in such programs or activi-
ties that are not separate or different.

(c) A recipient may not, directly or
through contractual or other arrange-
ments, utilize criteria or methods of
administration:

(1) That have the effect of subjecting
qualified handicapped persons to dis-
crimination on the basis of handicap;

(2) That have the purpose or effect of
defeating or substantially impairing
accomplishment of the objectives of
the recipient’s program with respect to
handicapped persons; or
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(3) That perpetuate the discrimina-
tion of another recipient if both recipi-
ents are subject to common adminis-
trative control or are agencies of the
same state.

(d) A recipient may not, in determin-
ing the site or location of a facility,
make selections:

(1) That have the effect of excluding
handicapped persons from, denying
them the benefits of, or otherwise sub-
jecting them to discrimination under
any program or activity that receives
or benefits from federal financial as-
sistance; or

(2) That have the purpose or effect of
defeating or substantially impairing
the accomplishment of the objectives
of the program or activity with respect
to handicapped persons.

(e) As used in this section, the aid,
benefit, or service provided under a
program or activity receiving or bene-
fiting from federal financial assistance
includes any aid, benefit, or service
provided in or through a facility that
has been constructed, expanded, al-
tered, leased or rented, or otherwise ac-
quired, in whole or in part, with federal
financial assistance.

§ 1151.18 Illustrative examples.
(a) The following examples will illus-

trate the application of the foregoing
provisions to some of the activities
funded by the National Endowment for
the Arts.

(1) A museum exhibition catalogue or
small press editions supported by the
Endowment may be made usable by the
blind and the visually impaired
through cassette tapes, records, discs,
braille, readers and simultaneous pub-
lications;

(2) A theatre performance supported
by Federal funds may be made avail-
able to deaf and hearing impaired per-
sons through the use of a sign language
interpreter or by providing scripts in
advance of the performance.

(3) A performing arts organization re-
ceiving Federal funds for a specific pro-
gram offered in an inaccessible facility
may arrange to provide a reasonable
opportunity for that program to be of-
fered to the public at large in an alter-
native accessible space; e.g., a theatre
offering four different plays a season
may offer at least one performance of

each play in an alternative accessible
space.

(4) Recipients of federal funds should
make every effort to assure that they
do not support organizations or indi-
viduals that discriminate;

(5) A handicapped person with experi-
ence and expertise equal to qualifica-
tion standards established by a plan-
ning or advisory board may not be ex-
cluded from participation on the board
on the basis of handicap. This does not
mean that every planning or advisory
board necessarily must include a
handicapped person.

(b) Despite the existence of permis-
sible separate or different programs,
e.g., periodic performances in alter-
native accessible spaces, a physically
handicapped person who wishes to be,
and can be, escorted to a seat, may not
be denied such access to an otherwise
inaccessible theatre.

(c) State arts agencies are obligated
to develop methods of administering
federal funds so as to ensure that
handicapped persons are not subjected
to discrimination on the basis of handi-
cap either by sub-grantees or by the
manner in which the funds are distrib-
uted.

(d) In the event Endowment funds are
utilized to construct, expand, alter,
lease or rent a facility, the benefits of
the programs and activities provided in
or through that facility must be con-
ducted in accordance with these regu-
lations, e.g., a museum receiving a
grant to renovate an existing facility
must assure that all museum programs
and activities conducted in that facil-
ity are accessible to handicapped per-
sons.

(e) In carrying out the mandate of
section 504 and these implementing
regulations recipients should make
every effort to administer Endowment
assisted programs and activities in a
setting in which able-bodied and dis-
abled persons are integrated, e.g., tours
made available to the hearing impaired
should be open to the public at large
and everyone should be permitted to
enjoy the benefits of a tactile experi-
ence in a museum.
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§§ 1151.19—1151.20 [Reserved]

PROGRAM ACCESSIBILITY

§ 1151.21 Discrimination prohibited.
No qualified handicapped person

shall, because a recipient’s facilities
are inaccessible to or unusable by
handicapped persons, be denied the
benefits of, be excluded from participa-
tion in, or otherwise be subjected to
discrimination under any program or
activity to which this part applies.

§ 1151.22 Existing facilities.
(a) A recipient shall operate each

program or activity to which this part
applies so that the program or activity,
when viewed in its entirety, is readily
accessible to and usable by handi-
capped persons. This paragraph does
not necessarily require a recipient to
make each of its existing facilities or
every part of a facility accessible to
and usable by handicapped persons.

(b) A recipient may comply with the
requirement of paragraph (a) of this
section through alteration of existing
facilities, the construction of new fa-
cilities, or any other methods that re-
sult in making its program or activity
accessible to handicapped persons. A
recipient is not required to make struc-
tural changes in existing facilities
where other methods are effective in
achieving compliance with paragraph
(a) of this section. In choosing among
available methods for meeting the re-
quirement of paragraph (a) of this sec-
tion, a recipient shall give priority to
those methods that offer programs and
activities to handicapped persons in
the most integrated setting appro-
priate.

(c) Time period. A recipient shall com-
ply with the requirement of paragraph
(a) of this section within sixty days of
the effective date of this part except
that where structural changes are nec-
essary to make programs or activities
in existing facilities accessible such
changes shall be made as soon as pos-
sible but in no event later than three
years after the effective date of this
part.

(d) Transition plan. In the event
structural changes to facilities are nec-
essary to meet the requirement of
paragraph (a) of this section, a recipi-

ent shall develop, within one year of
the effective date of this part, a transi-
tion plan setting forth the steps nec-
essary to complete such changes. The
plan shall be developed with the assist-
ance of interested persons, including
handicapped persons or organizations
representing handicapped persons.
Upon request, the recipient shall make
available for public inspection a copy
of the transition plan. The plan shall,
at a minimum:

(1) Identify physical obstacles in the
recipient’s facilities that limit the ac-
cessibility of its program or activity to
handicapped persons;

(2) Describe in detail the methods
that will be used to make the facilities
accessible;

(3) Specify the schedule for taking
the steps necessary to achieve full pro-
gram accessibility and, if the time pe-
riod of the transition plan is longer
than one year, identify steps that will
be taken during each year of the tran-
sition period; and

(4) Indicate the person responsible for
implementation of the plan.

§ 1151.23 New construction.
(a) Design, construction, and alteration.

New facilities shall be designed and
constructed to be readily accessible to
and usable by handicapped persons. Al-
terations to existing facilities shall, to
the maximum extent feasible, be de-
signed and constructed to be readily
accessible to and usable by handi-
capped persons.

(b) Conformance with Uniform Federal
Accessibility Standards. (1) Effective as
of January 18, 1991, design, construc-
tion, or alteration of buildings in con-
formance with sections 3-8 of the Uni-
form Federal Accessibility Standards
(USAF) (appendix A to 41 CFR subpart
101–19.6) shall be deemed to comply
with the requirements of this section
with respect to those buildings. Depar-
tures from particular technical and
scoping requirements of UFAS by the
use of other methods are permitted
where substantially equivalent or
greater access to and usability of the
building is provided.

(2) For purposes of this section, sec-
tion 4.1.6(1)(g) of UFAS shall be inter-
preted to exempt from the require-
ments of UFAS only mechanical rooms
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and other spaces that, because of their
intended use, will not require acces-
sibility to the public or beneficiaries or
result in the employment or residence
therein of persons with physical handi-
caps.

(3) This section does not require re-
cipients to make building alterations
that have little likelihood of being ac-
complished without removing or alter-
ing a load-bearing structural member.

[44 FR 22734, Apr. 17, 1979, as amended at 55
FR 52138, 52142, Dec. 19, 1990]

§ 1151.24 Historic Properties. [Re-
served]

§§ 1151.25—1151.30 [Reserved]

EMPLOYMENT

§ 1151.31 Discrimination prohibited.

(a) No qualified handicapped person
shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity
that receives or benefits from federal
financial assistance.

(b) A recipient shall make all deci-
sions concerning employment under
any program or activity to which this
part applies in a manner which ensures
that discrimination on the basis of
handicap does not occur and may not
limit, segregate, or classify applicants
or employees in any way that ad-
versely affects their opportunities or
status because of handicap.

(c) A recipient may not participate in
a contractual or other relationship
that has the effect of subjecting quali-
fied handicapped applicants or employ-
ees to discrimination prohibited by
this subpart. The relationships referred
to in this paragraph include relation-
ships with employment and referral
agencies, with labor unions, with orga-
nizations providing or administering
fringe benefits to employees of the re-
cipients, and with organizations pro-
viding training and apprenticeship pro-
grams.

(d) The prohibition against discrimi-
nation in employment applies to the
following activities:

(1) Recruitment, advertising, and the
processing of applications for employ-
ment;

(2) Hiring, upgrading, promotion,
award of tenure, demotion, transfer,
layoff, termination, right of return
from layoff, and rehiring;

(3) Rates of pay or any other form of
compensation and changes in com-
pensation;

(4) Job assignments, job classifica-
tions, organizational structures, posi-
tion descriptions, lines of progression,
and seniority lists;

(5) Leaves of absences, sick leave, or
any other leave;

(6) Fringe benefits available by vir-
tue of employment, whether or not ad-
ministered by the recipient;

(7) Selection and financial support
for training, including apprenticeship,
professional meetings, conferences, and
other related activities, and selection
for leaves of absence to pursue train-
ing;

(8) Employer sponsored activities, in-
cluding social or recreational pro-
grams; and

(9) Any other term, condition, or
privilege of employment.

(e) A recipient’s obligation to comply
with this subpart is not affected by any
inconsistent term of any collective
bargaining agreement to which it is a
party.

§ 1151.32 Reasonable accommodation.

(a) A recipient shall make reasonable
accommodation to the known physical
or mental limitations of an otherwise
qualified handicapped applicant or em-
ployee unless the recipient can dem-
onstrate that the accommodation
would impose an undue hardship on the
operation of its program.

(b) Reasonable accommodation may
include:

(1) Making facilities used by employ-
ees readily accessible to and usable by
handicapped persons; and

(2) Job restructuring, part-time or
modified work schedules, acquisition,
or modification of equipment or de-
vices, such as use of telecommuni-
cation devices and amplifiers on tele-
phones, the provision of readers or in-
terpreters, and other similar actions.

(c) In determining pursuant to para-
graph (a) of this section whether an ac-
commodation would impose an undue
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hardship on the operation of a recipi-
ent’s program, factors to be considered
include:

(1) The overall size of the recipient’s
program with respect to number of em-
ployees, number and type of facilities,
and size of budget;

(2) The type of the recipient’s oper-
ation, including the composition and
structure of the recipient’s workforce;
and

(3) The nature and cost of the accom-
modation needed.

§ 1151.33 Employment criteria.
(a) A recipient may not make use of

any employment test or other selection
criterion that screens out or tends to
screen out handicapped persons or any
class of handicapped persons unless:

(1) The test score or other selection
criterion, as used by the recipient, is
shown to be job-related for the position
in question; and

(2) Alternative job-related tests or
criteria are unavailable.

(b) A recipient shall select and ad-
minister tests concerning employment
so as best to ensure that, when admin-
istered to an applicant or employee
who has a handicap that impairs sen-
sory, manual, or speaking skills, the
test results accurately reflect the ap-
plicant’s or employee’s job skills, apti-
tude, or other factors relevant to ade-
quate performance of the job in ques-
tion.

§ 1151.34 Preemployment inquiries.
A recipient may not, except as pro-

vided below, conduct a preemployment
medical examination, make
preemployment inquiry as to whether
the applicant is a handicapped person,
or inquire as to the nature or severity
of a handicap. A recipient may, how-
ever, make preemployment inquiry
into an applicant’s ability to perform
job-related functions.

(a) When a recipient is taking reme-
dial action to correct the effects of
past discrimination, when a recipient
is taking voluntary action to overcome
the effects of conditions that resulted
in limited participation in its federally
assisted program or activity, or when a
recipient is taking affirmative action
pursuant to section 504 of the Act, the
recipient may invite applicants for em-

ployment to indicate whether and to
what extent they are handicapped, pro-
vided, that:

(1) The recipient states clearly on
any written questionnaire used for this
purpose or makes clear orally if no
written questionnaire is used that the
information requested is intended for
use solely in connection with its reme-
dial action obligations or its voluntary
or affirmative action efforts; and

(2) The recipient states clearly that
the information is being requested on a
voluntary basis, that it will be kept
confidential as provided in paragraph
(c) of this section, that refusal to pro-
vide it will not subject the applicant or
employee to any adverse treatment,
and that it will be used only in accord-
ance with this part.

(b) Nothing in this section shall pro-
hibit a recipient from conditioning an
offer of employment on the results of a
medical examination conducted prior
to the employee’s entrance on duty,
provided, that:

(1) All entering employees are sub-
jected to such an examination regard-
less of handicap; and

(2) The results of such an examina-
tion are used only in accordance with
the requirements of this part.

(c) Information obtained in accord-
ance with this section as to the medi-
cal condition or history of the appli-
cant shall be collected and maintained
on separate forms that shall be ac-
corded confidentiality as medical
records, except that:

(1) Supervisors and managers may be
informed regarding restrictions on the
work or duties of handicapped persons
and regarding necessary accommoda-
tions;

(2) First aid and safety personnel
may be informed, where appropriate, if
the condition might require emergency
treatment; and

(3) Government officials investigat-
ing compliance with the Act shall be
provided relevant information upon re-
quest.

[44 FR 22734, Apr. 17, 1979; 45 FR 57129, Aug.
27, 1980]
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§§ 1151.35—1151.40 [Reserved]

Subpart D—Enforcement

§ 1151.41 Assurances required.
(a) An applicant for federal financial

assistance for a program or activity to
which this part applies shall submit an
assurance, on a form specified by the
Chairman, that the program will be op-
erated in compliance with this part. An
applicant may incorporate these assur-
ances by reference in subsequent appli-
cations to the Endowment.

(b) Duration of obligation. (1) In the
case of federal financial assistance ex-
tended to provide personal property,
the assurance will obligate the recipi-
ent for the period during which it re-
tains ownership or possession of the
property.

(2) In all other cases the assurance
will obligate the recipient for the pe-
riod during which federal financial as-
sistance is extended.

(c) Covenants. Where property is pur-
chased or improved with federal finan-
cial assistance, the recipient shall
agree to include in any instrument
effecting or recording any transfer of
the property a covenant running with
the property assuring nondiscrimina-
tion for the period during which the
real property is used for a purpose for
which the federal financial assistance
is extended or for another purpose in-
volving the provision of similar serv-
ices or benefits.

§ 1151.42 Self evaluation.
(a) A recipient shall within six

months of the effective date of this
part:

(1) Evaluate, with the assistance of
interested persons, including handi-
capped persons or organizations rep-
resenting handicapped persons, its cur-
rent policies and practices and the ef-
fects thereof that do not or may not
meet the requirements of this part;

(2) Modify, after consultation with
interested persons, including handi-
capped persons or organizations rep-

resenting handicapped persons, any
policies and practices that do not meet
the requirements of this part; and

(3) Take, after consultation with in-
terested persons, including handi-
capped persons or organizations rep-
resenting handicapped persons, appro-
priate remedial steps to eliminate the
effects of any discrimination that re-
sulted from adherence to these policies
and practices.

(4) Maintain on file, make available
for public inspection, and provide to
the Endowment upon request, for at
least three years following completion
of the self-evaluation:

(i) A list of the interested persons
consulted;

(ii) A description of areas examined
and any problems identified; and,

(iii) A description of any modifica-
tions made and of any remedial steps
taken.

(5) The completed self-evaluation
should be signed by a responsible offi-
cial designated to coordinate the re-
cipient’s efforts in connection with this
section.

§ 1151.43 Adoption of grievance proce-
dures.

A recipient may adopt an internal
grievance procedure in order to provide
for the prompt and equitable resolution
of complaints alleging any action pro-
hibited by this part. A responsible offi-
cial should be designated to coordinate
the recipient’s efforts in connection
with this section. Such procedures need
not be established with respect to com-
plaints from applicants for employ-
ment.

§ 1151.44 Endowment enforcement and
compliance procedures.

The procedural provisions applicable
to title VI of the Civil Rights Act of
1964 apply to this part. These proce-
dures are found in §§ 1110.8 through
1110.11 of part 1110 of this title.

§§ 1151.45—1151.50 [Reserved]
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PART 1152—INTERGOVERNMENTAL
REVIEW OF NATIONAL ENDOW-
MENT FOR THE ARTS PROGRAMS
AND ACTIVITIES

Sec.
1152.1 What is the purpose of these regula-

tions?
1152.2 What definitions apply to these regu-

lations?
1152.3 What programs and activities of the

Endowment are subject to these regula-
tions?

1152.4 What are the Chairman’s general re-
sponsibilities under the Order?

1152.5 What is the Chairman’s obligation
with respect to Federal interagency co-
ordination?

1152.6 What procedures apply to the selec-
tion of programs and activities under
these regulations?

1152.7 How does the Chairman communicate
with state and local officials concerning
the Endowment’s programs and activi-
ties?

1152.8 How does the Chairman provide
states with an opportunity to comment
on proposed federal financial assistance?

1152.9 How does the Chairman receive and
respond to comments?

1152.10 How does the Chairman make efforts
to accommodate Intergovernmental con-
cerns?

1152.11 What are the Chairman’s obligations
in interstate situations?

1152.12 How may a state simplify, consoli-
date, or substitute federally required
state plans?

1152.13 May the Chairman waive any provi-
sion of these regulations?

AUTHORITY: E.O. 12372, July 14, 1982 (47 FR
30959), as amended April 8, 1983 (48 FR 15887);
sec. 401 of the Intergovernmental Coopera-
tion Act of 1968, as amended (31 U.S.C. 6506)

SOURCE: 48 FR 29352, June 24, 1983, unless
otherwise noted.

§ 1152.1 What is the purpose of these
regulations?

(a) The regulations in this part im-
plement Executive Order 12372, ‘‘Inter-
governmental Review of Federal Pro-
grams,’’ issued July 14, 1982 and amend-
ed on April 8, 1983. These regulations
also implement applicable provisions of
section 401 of the Intergovernmental
Cooperation Act of 1968.

(b) these regulations are intended to
foster an intergovernmental partner-
ship and a strengthened Federalism by
relying on state processes and on state,
areawide, regional and local coordina-
tion for review of proposed Federal fi-

nancial assistance and direct Federal
development.

(c) These regulations are intended to
improve the internal management of
the Endowment, and are not intended
to create any right or benefit enforce-
able at law by a party against the En-
dowment or its officers.

§ 1152.2 What definitions apply to
these regulations?

Chairman means the Chairman of the
National Endowment for the Arts or an
official or employee of the Endowment
acting for the Chairman under a dele-
gation of authority.

Endowment means the National En-
dowment for the Arts.

Order means Executive Order 12372,
issued July 14, 1982, and amended April
8, 1983 and titled ‘‘Intergovernmental
Review of Federal Programs.’’

State means any of the 50 states, the
District of Columbia, the Common-
wealth of Puerto Rico, the Common-
wealth of the Northern Mariana Is-
lands, Guam, American Samoa, the
U.S. Virgin Islands, or the Trust Terri-
tory of the Pacific Islands.

§ 1152.3 What programs and activities
of the Endowment are subject to
these regulations?

The Chairman publishes in the FED-
ERAL REGISTER a list of the Endow-
ment’s programs and activities that
are subject to these regulations.

§ 1152.4 What are the Chairman’s gen-
eral responsibilities under the
Order?

(a) The Chairman provides opportuni-
ties for consultation by elected offi-
cials of those state and local govern-
ments that would provide the non-Fed-
eral funds for, or that would be directly
affected by, proposed Federal financial
assistance from the Endowment.

(b) If a state adopts a process under
the Order to review and coordinate pro-
posed Federal financial assistance the
Chairman, to the extent permitted by
law:

(1) Uses the state process to deter-
mine official views of state and local
elected officials;

(2) Communicates with state and
local elected officials as early in a pro-
gram planning cycle as is reasonably
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feasible to explain specific plans and
actions;

(3) Makes efforts to accommodate
state and local elected officials’ con-
cerns with proposed Federal financial
assistance that is communicated
through the state process;

(4) Allows the states to simplify and
consolidate existing federally required
state plan submissions;

(5) Where state planning and budget-
ing systems are sufficient and where
permitted by law, encourages the sub-
stitution of state plans for federally re-
quired state plans;

(6) Seeks the coordination of views of
affected state and local elected offi-
cials in one state with those of another
state when proposed Federal financial
assistance has an impact on interstate
metropolitan urban centers or other
interstate areas; and

(7) Supports state and local govern-
ments by discouraging the reauthoriza-
tion or creation of any planning orga-
nization which is federally-funded,
which has a limited purpose, and which
is not adequately representative of, or
accountable to, state or local elected
officials.

§ 1152.5 What is the Chairman’s obliga-
tion with respect to Federal inter-
agency coordination?

The Chairman to the extent prac-
ticable, consults with and seeks advice
from all other substantially affected
Federal departments and agencies in
an effort to assure full coordination be-
tween such agencies and the Endow-
ment regarding programs and activi-
ties covered under these regulations.

§ 1152.6 What procedures apply to the
selection of programs and activities
under these regulations?

(a) A state may select any program
or activity published in the FEDERAL
REGISTER in accordance with § 1152.3 of
this part for intergovernmental review
under these regulations. Each state,
before selecting programs and activi-
ties shall consult with local elected of-
ficials.

(b) Each state that adopts a process
shall notify the Chairman of the En-
dowment’s programs and activities se-
lected for that process.

(c) A state may notify the Chairman
of changes in its selections at any
time. For each change, the state shall
submit to the Chairman an assurance
that the state has consulted with elect-
ed local officials regarding the change.
The Endowment may establish dead-
lines by which states are required to
inform the Chairman of changes in
their program selections.

(d) The Chairman uses a state’s proc-
ess as soon as feasible, depending on in-
dividual programs and activities, after
the Chairman is notified of its selec-
tions.

§ 1152.7 How does the Chairman com-
municate with state and local offi-
cials concerning the Endowment’s
programs and activities?

(a) [Reserved]
(b) The Chairman provides notice to

directly affected state, areawide, re-
gional, and local entities in a state of
proposed Federal financial assistance
if—

(1) The state has not adopted a proc-
ess under the Order; or

(2) The assistance or development is
under program or activity not selected
for the state process.

This notice is made by the publication
in the FEDERAL REGISTER or other ap-
propriate means which the Endowment
in its discretion deems appropriate.

§ 1152.8 How does the Chairman pro-
vide states with an opportunity to
comment on proposed Federal fi-
nancial assistance?

(a) Except in unusual circumstance,
the Chairman gives state processes or
directly affected state, areawide, re-
gional and local officials and entities—

(1) [Reserved]
(2) At least 60 days from the date es-

tablished by the Chairman to comment
on proposed Federal financial assist-
ance.

(b) This section also applies to com-
ments in cases in which the review, co-
ordination, and communication with
the Endowment have been delegated.

§ 1152.9 How does the Chairman re-
ceive and respond to comments?

(a) The Chairman follows the proce-
dures in § 1152.10 if:
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(1) A state office or official is des-
ignated to act as a single point of con-
tact between a state process and all
Federal agencies; and

(2) That office or official transmits a
state process recommendation for a
program selected under § 1152.6.

(b)(1) The single point of contact is
not obligated to transmit comments
from state, areawide, regional or local
officials and entities where there is no
state process recommendation.

(2) If a state process recommendation
is transmitted by a single point of con-
tact, all comments from state,
areawide, regional, and local officials
and entities that differ from it must
also be transmitted.

(c) If a state has not established a
process, or is unable to submit a state
process recommendation, state,
areawide, regional and local officials
and entities may submit comments to
the Endowment.

(d) If a program or activity is not se-
lected for a state process, state,
areawide, regional and local officials
and entities may submit comments to
the Endowment. In addition, if a state
process recommendation for a non-
selected program or activity is trans-
mitted to the Endowment by the single
point of contact, the Chairman follows
the procedure of § 1152.10 of this part.

(e) The Chairman considers com-
ments which do not constitute a state
process recommendation submitted
under these regulations and for which
the Chairman is not required to apply
the procedures of § 1152.10 of this part,
when such comments are provided by a
single point of contact or directly to
the Endowment by a commenting
party.

§ 1152.10 How does the Chairman
make efforts to accommodate Inter-
governmental concerns?

(a) If a state process provides a state
process recommendation to the Endow-
ment through its single point of con-
tact, the Chairman either:

(1) Accepts the recommendation;
(2) Reaches a mutually agreeable so-

lution with the state process; or
(3) Provides the single point of con-

tact with such written explanation of
the decision, as the Chairman in his or
her discretion deems appropriate. The

Chairman may supplement the written
explanation by also providing the ex-
planation to the single point of contact
by telephone other telecommunication,
or other means.

(b) In any explanation under para-
graph (a)(3) of this section the Chair-
man informs the single point of con-
tact that:

(1) The Endowment will not imple-
ment its decision for ten days after the
single point of contact receives the ex-
planation; or

(2) The Chairman has reviewed the
decision and determined that, because
of unusual circumstances, the ten-day
waiting period is not feasible.

(c) For purposes of computing the
waiting period under paragraph (b)(1)
of this section, a single point of con-
tact is presumed to have received writ-
ten notification 5 days after the date of
mailing of such notification.

§ 1152.11 What are the Chairman’s ob-
ligations in interstate situations?

(a) The Chairman is responsible for:
(1) Identifying proposed Gederal fi-

nancial assistance that has an impact
on interstate areas;

(2) Notifying appropriate officials
and entities in states which have
adopted a process and which select the
Endowment’s program or activity;

(3) Making efforts to identify and no-
tify the affected state, areawide, re-
gional, and local officials and entities
in those states that have not adopted a
process under the Order or do not se-
lect the Endowment’s program or ac-
tivity;

(4) Responding pursuant to § 1152.10 of
this part if the Chairman receives a
recommendation from a designated
areawide agency transmitted by a sin-
gle point of contact, in cases in which
the review, coordination, and commu-
nication with the Endowment have
been delegated.

(b) The Chairman uses the procedures
in § 1152.10 if a state process provides a
state process recommendation to the
Endowment through a single point of
contact.

§ 1152.12 How may a state simplify,
consolidate, or substitute federally
required state plans?

(a) As used in this section:
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(1) Simplify means that a state may
develop its own format, choose its own
submission date, and select the plan-
ning period for a state plan.

(2) Consolidate means that a state
may meet statutory and regulatory re-
quirements by combining two or more
plans into one document and that the
state can select the format, submission
date, and planning period for the con-
solidated plan.

(3) Substitute means that a state may
use a plan or other document that it
has developed for its own purposes to
meet Federal requirements.

(b) If not inconsistent with law, a
state may decide to try to simplify,
consolidate, or substitute Federally re-
quired state plans without prior ap-
proval by the Chairman.

(c) The Chairman reviews each state
plan that a state has simplified, con-
solidated, or substituted and accepts
the plan only if it meets Federal re-
quirements.

§ 1152.13 May the Chairman waive any
provision of these regulations?

In an emergency, the Chairman may
waive any provision of these regula-
tions.

PART 1153—ENFORCEMENT OF
NONDISCRIMINATION ON THE
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY THE NATIONAL EN-
DOWMENT FOR THE ARTS

Sec.
1153.101 Purpose.
1153.102 Application.
1153.103 Definitions.
1153.104—1153.109 [Reserved]
1153.110 Self-evaluation.
1153.111 Notice.
1153.112—153.129 [Reserved]
1153.130 General prohibitions against dis-

crimination.
1153.131—1153.139 [Reserved]
1153.140 Employment.
1153.141—1153.148 [Reserved]
1153.149 Program accessibility: Discrimina-

tion prohibited.
1153.150 Program accessibility: Existing fa-

cilities.
1153.151 Program accessibility: New con-

struction and alterations.
1153.152—1153.159 [Reerved]
1153.160 Communications.
1153.161–—1153.169 [Reserved]

1153.170 Compliance procedures.
1153.171—1153.999 [Reserved]

AUTHORITY: 29 U.S.C. 794.

SOURCE: 51 FR 22895 and 22896, June 23, 1986,
unless otherwise noted.

§ 1153.101 Purpose.

This part effectuates section 119 of
the Rehabilitation, Comprehensive
Services, and Developmental Disabil-
ities Amendments of 1978, which
amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-
utive agencies or the United States
Postal Service.

§ 1153.102 Application.

This part applies to all programs or
activities conducted by the agency.

§ 1153.103 Definitions.

For purposes of this part, the term—
Assistant Attorney General means the

Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice.

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and enjoy the benefits
of, programs or activities conducted by
the agency. For example, auxiliary aids
useful for persons with impaired vision
include readers, brailled materials,
audio recordings, telecommunications
devices and other similar services and
devices. Auxiliary aids useful for per-
sons with impaired hearing include
telephone handset amplifiers, tele-
phones compatible with hearing aids,
telecommunication devices for deaf
persons (TDD’s), interpreters,
notetakers, written materials, and
other similar services and devices.

Complete complaint means a written
statement that contains the complain-
ant’s name and address and describes
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the
agency of the nature and date of the al-
leged violation of section 504. It shall
be signed by the complainant or by
someone authorized to do so on his or
her behalf. Complaints filed on behalf
of classes or third parties shall describe

VerDate 21-NOV-96 12:07 Nov 22, 1996 Jkt 167171 PO 00000 Frm 00394 Fmt 8010 Sfmt 8010 E:\CFR\167171.101 167171



395

National Foundation on the Arts and Humanities § 1153.103

or identify (by name, if possible) the
alleged victims of discrimination.

Facility means all or any portion of
buildings, structures, equipment,
roads, walks, parking lots, rolling
stock or other conveyances, or other
real or personal property.

Handicapped person means any person
who has a physical or mental impair-
ment that substantially limits one or
more major life activities, has a record
of such an impairment, or is regarded
as having such an impairment.

As used in this definition, the phrase:
(1) Physical or mental impairment in-

cludes—
(i) Any physiological disorder or con-

dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: Neuro-
logical; musculoskeletal; special sense
organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and
lymphatic; skin; and endocrine; or

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities. The term physical or mental
impairment includes, but is not limited
to, such diseases and conditions as or-
thopedic, visual, speech, and hearing
impairments, cerebral palsy, epilepsy,
muscular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness, and
drug addiction and alocoholism.

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(3) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means—

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but is treated by
the agency as constituting such a limi-
tation;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-

titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition
but is treated by the agency as having
such an impairment.

Historic preservation programs means
programs conducted by the agency that
have preservation of historic properties
as a primary purpose.

Historic properties means those prop-
erties that are listed or eligible for
listing in the National Register of His-
toric Places or properties designated as
historic under a statute of the appro-
priate State or local government body.

Qualified handicapped person means—
(1) With respect to preschool, elemen-

tary, or secondary education services
provided by the agency, a handicapped
person who is a member of a class of
persons otherwise entitled by statute,
regulation, or agency policy to receive
education services from the agency.

(2) With respect to any other agency
program or activity under which a per-
son is required to perform services or
to achieve a level of accomplishment, a
handicapped person who meets the es-
sential eligibility requirements and
who can acheive the purpose of the pro-
gram or activity without modifications
in the program or activity that the
agency can demonstrate would result
in a fundamental alteration in its na-
ture;

(3) With respect to any other pro-
gram or activity, a handicapped person
who meets the essential eligibility re-
quirements for participation in, or re-
ceipt of benefits from, that program or
activity; and

(4) Qualified handicapped person is de-
fined for purposes of employment in 29
CFR 1613.702(f), which is made applica-
ble to this part by § 1153.140.

Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93–
112, 87 Stat. 394 (29 U.S.C. 794)), as
amended by the Rehabilitation Act
Amendments of 1974 (Pub. L. 93–516, 88
Stat. 1617), and the Rehabilitation,
Comprehensive Services, and Devel-
opmental Disabilities Amendments of
1978 (Pub. L. 95–602, 92 Stat. 2955). As
used in this part, section 504 applies
only to programs or activities con-
ducted by Executive agencies and not
to federally assisted programs.
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Substantial impairment means a sig-
nificant loss of the integrity of finished
materials, design quality, or special
character resulting from a permanent
alteration.

§§ 1153.104—1153.109 [Reserved]

§ 1153.110 Self-evaluation.

(a) The agency shall, by August 24,
1987, evaluate its current policies and
practices, and the effects thereof, that
do not or may not meet the require-
ments of this part, and, to the extent
modification of any such policies and
practices is required, the agency shall
proceed to make the necessary modi-
fications.

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing handicapped persons or organiza-
tions representing handicapped per-
sons, to participate in the self-evalua-
tion process by submitting comments
(both oral and written).

(c) The agency shall, until three
years following the completion of the
self-evaluation, maintain on file and
make available for public inspection:

(1) A description of areas examined
and any problems identified, and

(2) A description of any modifications
made.

§ 1153.111 Notice.

The agency shall make available to
employees, applicants, participants,
beneficiaries, and other interested per-
sons such information regarding the
provisions of this part and its applica-
bility to the programs or activities
conducted by the agency, and make
such information available to them in
such manner as the head of the agency
finds necessary to apprise such persons
of the protections against discrimina-
tion assured them by section 504 and
this regulation.

§§ 1153.112—1153.129 [Reserved]

§§ 1153.130 General prohibitions
against discrimination.

(a) No qualified handicapped person
shall, on the basis of handicap, be ex-
cluded from participation in, be denied
the benefits of, or otherwise be sub-
jected to discrimination under any pro-

gram or activity conducted by the
agency.

(b)(1) The agency, in providing any
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the
basis of handicap—

(i) Deny a qualified handicapped per-
son the opportunity to participate in
or benefit from the aid, benefit, or
service;

(ii) Afford a qualified handicapped
person an opportunity to participate in
or benefit from the aid, benefit, or
service that is not equal to that af-
forded others;

(iii) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective in affording
equal opportunity to obtain the same
result, to gain the same benefit, or to
reach the same level of achievement as
that provided to others;

(iv) Provide different or separate aid,
benefits, or services to handicapped
persons or to any class of handicapped
persons than is provided to others un-
less such action is necessary to provide
qualified handicapped persons with aid,
benefits, or services that are as effec-
tive as those provided to others;

(v) Deny a qualified handicapped per-
son the opportunity to participate as a
member of planning or advisory boards;
or

(vi) Otherwise limit a qualified
handicapped person in the enjoyment
of any right, privilege, advantage, or
opportunity enjoyed by others receiv-
ing the aid, benefit, or service.

(2) The agency may not deny a quali-
fied handicapped person the oppor-
tunity to participate in programs or
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or
activities.

(3) The agency may not, directly or
through contractual or other
arrangments, utilize criteria or meth-
ods of administration the purpose or ef-
fect of which would—

(i) Subject qualified handicapped per-
sons to discrimination on the basis of
handicap; or

(ii) Defeat or substantially impair ac-
complishment of the objectives of a
program or activity with respect to
handicapped persons.
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(4) The agency may not, in determin-
ing the site or location of a facility,
make selections the purpose or effect
of which would—

(i) Exclude handicapped persons
from, deny them the benefits of, or oth-
erwise subject them to discrimination
under any program or activity con-
ducted by the agency; or

(ii) Defeat or substantially impair
the accomplishment of the objectives
of a program or activity with respect
to handicapped persons.

(5) The agency, in the selection of
procurement contractors, may not use
criteria that subject qualified handi-
capped persons to discrimination on
the basis of handicap.

(6) The agency may not administer a
licensing or certification program in a
manner that subjects qualified handi-
capped persons to discrimination on
the basis of handicap, nor may the
agency establish requirements for the
programs or activities of licensees or
certified entities that subject qualified
handicapped persons to discrimination
on the basis of handicap. However, the
programs or activities of entities that
are licensed or certified by the agency
are not, themselves, covered by this
part.

(c) The exclusion of nonhandicapped
persons from the benefits of a program
limited by Federal statute or Execu-
tive order to handicapped persons or
the exclusion of a specific class of
handicapped persons from a program
limited by Federal statute or Execu-
tive order to a different class of handi-
capped persons is not prohibited by
this part.

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs
of qualified handicapped persons.

§§ 1153.131—1153.139 [Reserved]

§ 1153.140 Employment.
No qualified handicapped person

shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity
conducted by the agency. The defini-
tions, requirements, and procedures of
section 501 of the Rehabilitation Act of
1973 (29 U.S.C. 791), as established by
the Equal Employment Opportunity

Commission in 29 CFR part 1613, shall
apply to employment in federally con-
ducted programs or activities.

§§ 1153.141—1153.148 [Reserved]

§ 1153.149 Program accessibility: Dis-
crimination prohibited.

Except as otherwise provided in
§ 1153.150, no qualified handicapped per-
son shall, because the agency’s facili-
ties are inaccessible to or unusable by
handicapped persons, be denied the
benefits of, be excluded from participa-
tion in, or otherwise be subjected to
discrimination under any program or
activity conducted by the agency.

§ 1153.150 Program accessibility: Exist-
ing facilities.

(a) General. The agency shall operate
each program or activity so that the
program or activity, when viewed in its
entirety, is readily accessible to and
usable by handicapped persons. This
paragraph does not—

(1) Necessarily require the agency to
make each of its existing facilities ac-
cessible to and usable by handicapped
persons;

(2) In the case of historic preserva-
tion programs, require the agency to
take any action that would result in a
substantial impairment of significant
historic features of an historic prop-
erty; or

(3) Require the agency to take any
action that it can demonstrate would
result in a fundamental alteration in
the nature of a program or activity or
in undue financial and administrative
burdens. In those circumstances where
agency personnel believe that the pro-
posed action would fundamentally
alter the program or activity or would
result in undue financial and adminis-
trative burdens, the agency has the
burden of proving that compliance with
§1153.150(a) would result in such alter-
ation or burdens. The decision that
compliance would result in such alter-
ation or burdens must be made by the
agency head or his or her designee
after considering all agency resources
available for use in the funding and op-
eration of the conducted program or
activity, and must be accompanied by
a written statement of the reasons for
reaching that conclusion. If an action
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would result in such an alteration or
such burdens, the agency shall take
any other action that would not result
in such an alteration or such burdens
but would nevertheless ensure that
handicapped persons receive the bene-
fits and services of the program or ac-
tivity.

(b) Methods—(1) General. The agency
may comply with the requirements of
this section through such means as re-
design of equipment, reassignment of
services to accessible buildings, assign-
ment of aides to beneficiaries, home
visits, delivery of services at alternate
accessible sites, alteration of existing
facilities and construction of new fa-
cilities, use of accessible rolling stock,
or any other methods that result in
making its programs or activities read-
ily accessible to and usable by handi-
capped persons. The agency is not re-
quired to make structural changes in
existing facilities where other methods
are effective in achieving compliance
with this section. The agency, in mak-
ing alterations to existing buildings,
shall meet accessibility requirements
to the extent compelled by the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151 through 4157), and any
regulations implementing it. In choos-
ing among available methods for meet-
ing the requirements of this section,
the agency shall give priority to those
methods that offer programs and ac-
tivities to qualified handicapped per-
sons in the most integrated setting ap-
propriate.

(2) Historic preservation programs. In
meeting the requirements of
§ 1153.150(a) in historic preservation
programs, the agency shall give prior-
ity to methods that provide physical
access to handicapped persons. In cases
where a physical alteration to an his-
toric property is not required because
of § 1153.150(a)(2) or (a)(3), alternative
methods of achieving program acces-
sibility include—

(i) Using audio-visual materials and
devices to depict those portions of an
historic property that cannot other-
wise be made accessible;

(ii) Assigning persons to guide handi-
capped persons into or through por-
tions of historic properties that cannot
otherwise be made accessible; or

(iii) Adopting other innovative meth-
ods.

(c) Time period for compliance. The
agency shall comply with the obliga-
tions established under this section by
October 21, 1986, except that where
structural changes in facilities are un-
dertaken, such changes shall be made
by August 22, 1989, but in any event as
expeditiously as possible.

(d) Transition plan. In the event that
structural changes to facilities will be
undertaken to achieve program acces-
sibility, the agency shall develop, by
February 23, 1987, a transition plan set-
ting forth the steps necessary to com-
plete such changes. The agency shall
provide an opportunity to interested
persons, including handicapped persons
or organizations representing handi-
capped persons, to participate in the
development of the transition plan by
submitting comments (both oral and
written). A copy of the transition plan
shall be made available for public in-
spection. The plan shall, at a mini-
mum—

(1) Identify physical obstacles in the
agency’s facilities that limit the acces-
sibility of its programs or activities to
handicapped persons;

(2) Describe in detail the methods
that will be used to make the facilities
accessible;

(3) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this section and, if the time
period of the transition plan is longer
than one year, identify steps that will
be taken during each year of the tran-
sition period; and

(4) Indicate the official responsible
for implementation of the plan.

§ 1153.151 Program accessibility: New
construction and alterations.

Each building or part of a building
that is constructed or altered by, on
behalf of, or for the use of the agency
shall be designed, constructed, or al-
tered so as to be readily accessible to
and usable by handicapped persons.
The definitions, requirements, and
standards of the Architectural Barriers
Act (42 U.S.C. 4151 through 4157), as es-
tablished in 41 CFR 101–19.600 to 101–
19.607, apply to buildings covered by
this section.
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§§ 1153.152—1153.159 [Reserved]

§ 1153.160 Communications.
(a) The agency shall take appropriate

steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and
members of the public.

(1) The agency shall furnish appro-
priate auxiliary aids where necessary
to afford a handicapped person an equal
opportunity to participate in, and
enjoy the benefits of, a program or ac-
tivity conducted by the agency.

(i) In determining what type of auxil-
iary aid is necessary, the agency shall
give primary consideration to the re-
quests of the handicapped person.

(ii) The agency need not provide indi-
vidually prescribed devices, readers for
personal use or study, or other devices
of a personal nature.

(2) Where the agency communicates
with applicants and beneficiaries by
telephone, telecommunication devices
for deaf person (TDD’s) or equally ef-
fective telecommunication systems
shall be used.

(b) The agency shall ensure that in-
terested persons, including persons
with impaired vision or hearing, can
obtain information as to the existence
and location of accessible services, ac-
tivities, and facilities.

(c) The agency shall provide signage
at a primary entrance to each of its in-
accessible facilities, directing users to
a location at which they can obtain in-
formation about accessible facilities.
The international symbol for acces-
sibility shall be used at each primary
entrance of an accessible facility.

(d) This section does not require the
agency to take any action that it can
demonstrate would result in a fun-
damental alteration in the nature of a
program or activity or in undue finan-
cial and adminstrative burdens. In
those circumstances where agency per-
sonnel believe that the proposed action
would fundamentally alter the program
or activity or would result in undue fi-
nancial and administrative burdens,
the agency has the burden of proving
that compliance with § 1153.160 would
result in such alteration or burdens.
The decision that compliance would re-
sult in such alteration or burdens must
be made by the agency head or his or

her designee after considering all agen-
cy resources available for use in the
funding and operation of the conducted
program or activity, and must be ac-
companied by a written statement of
the reasons for reaching that conclu-
sion. If an action required to comply
with this section would result in such
an alteration or such burdens, the
agency shall take any other action
that would not result in such an alter-
ation or such burdens but would never-
theless ensure that, to the maximum
extent possible, handicapped persons
receive the benefits and services of the
program or activity.

§§ 1153.161—1153.169 [Reserved]

§ 1153.170 Compliance procedures.
(a) Except as provided in paragraph

(b) of this section, this section applies
to all allegations of discrimination on
the basis of handicap in programs or
activities conducted by the agency.

(b) The agency shall process com-
plaints alleging violations of section
504 with respect to employment accord-
ing to the procedures established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation
Act of 1973 (29 U.S.C. 791).

(c) The Director, Office for Civil
Rights, shall be responsible for coordi-
nating implementation of this section.
Complaints may be sent to the Office of
General Counsel, National Endowment
for the Arts, 1100 Pennsylvania Avenue
NW., Washington, DC 20506.

(d) The agency shall accept and in-
vestigate all complete complaints for
which it has jurisdiction. All complete
complaints must be filed within 180
days of the alleged act of discrimina-
tion. The agency may extend this time
period for good cause.

(e) If the agency receives a complaint
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate government entity.

(f) The agency shall notify the Archi-
tectural and Transportation Barriers
Compliance Board upon receipt of any
complaint alleging that a building or
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended
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(42 U.S.C. 4151–4157), or section 502 of
the Rehabilitation Act of 1973, as
amended (29 U.S.C. 792), is not readily
accessible to and usable by handi-
capped persons.

(g) Within 180 days of the receipt of a
complete complaint for which it has ju-
risdiction, the agency shall notify the
complainant of the results of the inves-
tigation in a letter containing—

(1) Findings of fact and conclusions
of law;

(2) A description of a remedy for each
violation found; and

(3) A notice of the right to appeal.
(h) Appeals of the findings of fact and

conclusions of law or remedies must be
filed by the complainant within 90 days
of receipt from the agency of the letter
required by § 1153.170(g). The agency
may extend this time for good cause.

(i) Timely appeals shall be accepted
and processed by the head of the agen-
cy.

(j) The head of the agency shall no-
tify the complainant of the results of
the appeal within 60 days of the receipt
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant,
he or she shall have 60 days from the
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal.

(k) The time limits cited in para-
graphs (g) and (j) of this section may be
extended with the permission of the
Assistant Attorney General.

(l) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies,
except that the authority for making
the final determination may not be
delegated to another agency.
[51 FR 22895 and 22896, June 23, 1986, as
amended at 51 FR 22895, June 23, 1986]

§§ 1153.171—1153.999 [Reserved]

PART 1154—GOVERNMENTWIDE
DEBARMENT AND SUSPENSION
(NONPROCUREMENT) AND GOV-
ERNMENTWIDE REQUIREMENTS
FOR DRUG-FREE WORKPLACE
(GRANTS)

Subpart A—General
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APPENDIX A TO PART 1154—CERTIFICATION RE-
GARDING DEBARMENT, SUSPENSION, AND
OTHER RESPONSIBILITY MATTERS—PRI-
MARY COVERED TRANSACTIONS
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APPENDIX B TO PART 1154—CERTIFICATION RE-
GARDING DEBARMENT, SUSPENSION, INELI-
GIBILITY AND VOLUNTARY EXCLUSION—
LOWER TIER COVERED TRANSACTIONS

APPENDIX C TO PART 1154—CERTIFICATION RE-
GARDING DRUG-FREE WORKPLACE RE-
QUIREMENTS

AUTHORITY: 20 U.S.C. 959(a)(1); 41 U.S.C. 701
et seq.; E.O. 12549, 3 CFR, 1986 comp., p. 189.

SOURCE: 53 FR 19201 and 19204, May 26, 1988,
unless otherwise noted.

CROSS REFERENCE: See also Office of Man-
agement and Budget notices published at 55
FR 21679, May 25, 1990, and 60 FR 33036, June
26, 1995.

EDITORIAL NOTES:
(1) For nomenclature changes to part 1154,

see 53 FR 19201, May 26, 1988.
(2) For additional information, see related

documents published at 52 FR 20360, May 29,
1987, 53 FR 19160, May 26, 1988, and 53 FR
34474, September 6, 1988.

Subpart A—General

§ 1154.100 Purpose.

(a) Executive Order (E.O.) 12549 pro-
vides that, to the extent permitted by
law, Executive departments and agen-
cies shall participate in a government-
wide system for nonprocurement debar-
ment and suspension. A person who is
debarred or suspended shall be excluded
from Federal financial and non-
financial assistance and benefits under
Federal programs and activities. De-
barment or suspension of a participant
in a program by one agency shall have
governmentwide effect.

(b) These regulations implement sec-
tion 3 of E.O. 12549 and the guidelines
promulgated by the Office of Manage-
ment and Budget under section 6 of the
E.O. by:

(1) Prescribing the programs and ac-
tivities that are covered by the govern-
mentwide system;

(2) Prescribing the governmentwide
criteria and governmentwide minimum
due process procedures that each agen-
cy shall use;

(3) Providing for the listing of
debarred and suspended participants,
participants declared ineligible (see
definition of ‘‘ineligible’’ in § 1154.105),
and participants who have voluntarily
excluded themselves from participation
in covered transactions;

(4) Setting forth the consequences of
a debarment, suspension, determina-
tion of ineligibility, or voluntary ex-
clusion; and

(5) Offering such other guidance as
necessary for the effective implementa-
tion and administration of the govern-
mentwide system.

(c) These regulations also implement
Executive Order 12689 (3 CFR, 1989
Comp., p. 235) and 31 U.S.C. 6101 note
(Public Law 103–355, sec. 2455, 108 Stat.
3327) by—

(1) Providing for the inclusion in the
List of Parties Excluded from Federal Pro-
curement and Nonprocurement Programs
all persons proposed for debarment,
debarred or suspended under the Fed-
eral Acquisition Regulation, 48 CFR
Part 9, subpart 9.4; persons against
which governmentwide exclusions have
been entered under this part; and per-
sons determined to be ineligible; and

(2) Setting forth the consequences of
a debarment, suspension, determina-
tion of ineligibility, or voluntary ex-
clusion.

(d) Although these regulations cover
the listing of ineligible participants
and the effect of such listing, they do
not prescribe policies and procedures
governing declarations of ineligibility.

[60 FR 33040, 33062, June 26, 1995]

§ 1154.105 Definitions.

The following definitions apply to
this part:

Adequate evidence. Information suffi-
cient to support the reasonable belief
that a particular act or omission has
occurred.

Affiliate. Persons are affiliates of
each other if, directly or indirectly, ei-
ther one controls or has the power to
control the other, or, a third person
controls or has the power to control
both. Indicia of control include, but are
not limited to: interlocking manage-
ment or ownership, identity of inter-
ests among family members, shared fa-
cilities and equipment, common use of
employees, or a business entity orga-
nized following the suspension or de-
barment of a person which has the
same or similar management, owner-
ship, or principal employees as the sus-
pended, debarred, ineligible, or volun-
tarily excluded person.
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Agency. Any executive department,
military department or defense agency
or other agency of the executive
branch, excluding the independent reg-
ulatory agencies.

Arts Endowment. National Endow-
ment for the Arts.

Civil judgment. The disposition of a
civil action by any court of competent
jurisdiction, whether entered by ver-
dict, decision, settlement, stipulation,
or otherwise creating a civil liability
for the wrongful acts complained of; or
a final determination of liability under
the Program Fraud Civil Remedies Act
of 1988 (31 U.S.C. 3801–12).

Conviction. A judgment or conviction
of a criminal offense by any court of
competent jurisdiction, whether en-
tered upon a verdict or a plea, includ-
ing a plea of nolo contendere.

Debarment. An action taken by a de-
barring official in accordance with
these regulations to exclude a person
from participating in covered trans-
actions. A person so excluded is
‘‘debarred.’’

Debarring official. An official author-
ized to impose debarment. The debar-
ring official is either:

(1) The agency head, or
(2) An official designated by the

agency head.
Indictment. Indictment for a criminal

offense. An information or other filing
by competent authority charging a
criminal offense shall be given the
same effect as an indictment.

Ineligible. Excluded from participa-
tion in Federal nonprocurement pro-
grams pursuant to a determination of
ineligibility under statutory, executive
order, or regulatory authority, other
than Executive Order 12549 and its
agency implementing regulations; for
exemple, excluded pursuant to the
Davis-Bacon Act and its implementing
regulations, the equal employment op-
portunity acts and executive orders, or
the environmental protection acts and
executive orders. A person is ineligible
where the determination of ineligibil-
ity affects such person’s eligibility to
participate in more than one covered
transaction.

Legal proceedings. Any criminal pro-
ceeding or any civil judicial proceeding
to which the Federal Government or a
State or local government or quasi-

governmental authority is a party. The
term includes appeals from such pro-
ceedings.

List of Parties Excluded from Federal
Procurement and Nonprocurement Pro-
grams. A list compiled, maintained and
distributed by the General Services Ad-
ministration (GSA) containing the
names and other information about
persons who have been debarred, sus-
pended, or voluntarily excluded under
Executive Orders 12549 and 12689 and
these regulations or 48 CFR part 9, sub-
part 9.4, persons who have been pro-
posed for debarment under 48 CFR part
9, subpart 9.4, and those persons who
have been determined to be ineligible.

Notice. A written communication
served in person or sent by certified
mail, return receipt requested, or its
equivalent, to the last known address
of a party, its identified counsel, its
agent for service of process, or any
partner, officer, director, owner, or
joint venturer of the party. Notice, if
undeliverable, shall be considered to
have been received by the addressee
five days after being properly sent to
the last address known by the agency.

Participant. Any person who submits
a proposal for, enters into, or reason-
ably may be expected to enter into a
covered transaction. This term also in-
cludes any person who acts on behalf of
or is authorized to commit a partici-
pant in a covered transaction as an
agent or representative of another par-
ticipant.

Person. Any individual, corporation,
partnership, association, unit of gov-
ernment or legal entity, however orga-
nized, except: foreign governments or
foreign governmental entities, public
international organizations, foreign
government owned (in whole or in part)
or controlled entities, and entities con-
sisting wholly or partially of foreign
governments or foreign governmental
entities.

Preponderance of the evidence. Proof
by information that, compared with
that opposing it, leads to the conclu-
sion that the fact at issue is more prob-
ably true than not.

Principal. Officer, director, owner,
partner, key employee, or other person
within a participant with primary
management or supervisory respon-
sibilities; or a person who has a critical
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influence on or substantive control
over a covered transaction, whether or
not employed by the participant. Per-
sons who have a critical influence on or
substantive control over a covered
transaction are:

(1) Principal investigators.
(2) [Reserved]
Proposal. A solicited or unsolicited

bid, application, request, invitation to
consider or similar communication by
or on behalf of a person seeking to par-
ticipate or to receive a benefit, directly
or indirectly, in or under a covered
transaction.

Respondent. A person against whom a
debarment or suspension action has
been initiated.

State. Any of the States of the United
States, the District of Columbia, the
Commonwealth of Puerto Rico, any
territory or possession of the United
States, or any agency of a State, exclu-
sive of institutions of higher education,
hospitals, and units of local govern-
ment. A State instrumentality will be
considered part of the State govern-
ment if it has a written determination
from a State government that such
State considers that instrumentality
to be an agency of the State govern-
ment.

Suspending official. An official au-
thorized to impose suspension. The sus-
pending official is either:

(1) The agency head, or
(2) An official designated by the

agency head.
Suspension. An action taken by a sus-

pending official in accordance with
these regulations that immediately ex-
cludes a person from participating in
covered transactions for a temporary
period, pending completion of an inves-
tigation and such legal, debarment, or
Program Fraud Civil Remedies Act
proceedings as may ensue. A person so
excluded is ‘‘suspended.’’

Voluntary exclusion or voluntarily ex-
cluded. A status of nonparticipation or
limited participation in covered trans-
actions assumed by a person pursuant
to the terms of a settlement.

[53 FR 19201, 19204, May 26, 1988, as amended
at 60 FR 33041, 33062, June 26, 1995]

§ 1154.110 Coverage.
(a) These regulations apply to all per-

sons who have participated, are cur-

rently participating or may reasonably
be expected to participate in trans-
actions under Federal nonprocurement
programs. For purposes of these regula-
tions such transactions will be referred
to as ‘‘covered transactions.’’

(1) Covered transaction. For purposes
of these regulations, a covered trans-
action is a primary covered transaction
or a lower tier covered transaction.
Covered transactions at any tier need
not involve the transfer of Federal
funds.

(i) Primary covered transaction. Except
as noted in paragraph (a)(2) of this sec-
tion, a primary covered transaction is
any nonprocurement transaction be-
tween an agency and a person, regard-
less of type, including: grants, coopera-
tive agreements, scholarships, fellow-
ships, contracts of assistance, loans,
loan guarantees, subsidies, insurance,
payments for specified use, donation
agreements and any other nonprocure-
ment transactions between a Federal
agency and a person. Primary covered
transactions also include those trans-
actions specially designated by the
U.S. Department of Housing and Urban
Development in such agency’s regula-
tions governing debarment and suspen-
sion.

(ii) Lower tier covered transaction. A
lower tier covered transaction is:

(A) Any transaction between a par-
ticipant and a person other than a pro-
curement contract for goods or serv-
ices, regardless of type, under a pri-
mary covered transaction.

(B) Any procurement contract for
goods or services between a participant
and a person, regardless of type, ex-
pected to equal or exceed the Federal
procurement small purchase threshold
fixed at 10 U.S.C. 2304(g) and 41 U.S.C.
253(g) (currently $25,000) under a pri-
mary covered transaction.

(C) Any procurement contract for
goods or services between a participant
and a person under a covered trans-
action, regardless of amount, under
which that person will have a critical
influence on or substantive control
over that covered transaction. Such
persons are:

(1) Principal investigators.
(2) Providers of federally-required

audit services.
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(2) Exceptions. The following trans-
actions are not covered:

(i) Statutory entitlements or manda-
tory awards (but not subtier awards
thereunder which are not themselves
mandatory), including deposited funds
insured by the Federal Government;

(ii) Direct awards to foreign govern-
ments or public international organiza-
tions, or transactions with foreign gov-
ernments or foreign governmental en-
tities, public international organiza-
tions, foreign government owned (in
whole or in part) or controlled entities,
entities consisting wholly or partially
of foreign governments or foreign gov-
ernmental entities;

(iii) Benefits to an individual as a
personal entitlement without regard to
the individual’s present responsibility
(but benefits received in an individual’s
business capacity are not excepted);

(iv) Federal employment;
(v) Transactions pursuant to national

or agency-recognized emergencies or
disasters;

(vi) Incidental benefits derived from
ordinary governmental operations; and

(vii) Other transactions where the ap-
plication of these regulations would be
prohibited by law.

(b) Relationship to other sections. This
section describes the types of trans-
actions to which a debarment or sus-
pension under the regulations will
apply. Subpart B, ‘‘Effect of Action,’’
§ 1154.200, ‘‘Debarment or suspension,’’
sets forth the consequences of a debar-
ment or suspension. Those con-
sequences would obtain only with re-
spect to participants and principals in
the covered transactions and activities
described in § 1154.110(a). Sections
1154.325, ‘‘Scope of debarment,’’ and
1154.420, ‘‘Scope of suspension,’’ govern
the extent to which a specific partici-
pant or organizational elements of a
participant would be automatically in-
cluded within a debarment or suspen-
sion action, and the conditions under
which affiliates or persons associated
with a participant may also be brought
within the scope of the action.

(c) Relationship to Federal procurement
activities. In accordance with E.O. 12689
and section 2455 of Public Law 103–355,
any debarment, suspension, proposed
debarment or other governmentwide
exclusion initiated under the Federal

Acquisition Regulation (FAR) on or
after August 25, 1995 shall be recog-
nized by and effective for Executive
Branch agencies and participants as an
exclusion under this regulation. Simi-
larly, any debarment, suspension or
other governmentwide exclusion initi-
ated under this regulation on or after
August 25, 1995 shall be recognized by
and effective for those agencies as a de-
barment or suspension under the FAR.

[53 FR 19201, 19204, May 26, 1988, as amended
at 60 FR 33041, 33062, June 26, 1995]

§ 1154.115 Policy.

(a) In order to protect the public in-
terest, it is the policy of the Federal
Government to conduct business only
with responsible persons. Debarment
and suspension are discretionary ac-
tions that, taken in accordance with
Executive Order 12549 and these regula-
tions, are appropriate means to imple-
ment this policy.

(b) Debarment and suspension are se-
rious actions which shall be used only
in the public interest and for the Fed-
eral Government’s protection and not
for purposes of punishment. Agencies
may impose debarment or suspension
for the causes and in accordance with
the procedures set forth in these regu-
lations.

(c) When more than one agency has
an interest in the proposed debarment
or suspension of a person, consider-
ation shall be given to designating one
agency as the lead agency for making
the decision. Agencies are encouraged
to establish methods and procedures
for coordinating their debarment or
suspension actions.

Subpart B—Effect of Action

§ 1154.200 Debarment or suspension.

(a) Primary covered transactions. Ex-
cept to the extent prohibited by law,
persons who are debarred or suspended
shall be excluded from primary covered
transactions as either participants or
principals throughout the Executive
Branch of the Federal Government for
the period of their debarment, suspen-
sion, or the period they are proposed
for debarment under 48 CFR part 9,
subpart 9.4. Accordingly, no agency
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shall enter into primary covered trans-
actions with such excluded persons
during such period, except as permitted
pursuant to § 1154.215.

(b) Lower tier covered transactions. Ex-
cept to the extent prohibited by law,
persons who have been proposed for de-
barment under 48 CFR part 9, subpart
9.4, debarred or suspended shall be ex-
cluded from participating as either
participants or principals in all lower
tier covered transactions (see
§ 1154.110(a)(1)(ii)) for the period of their
exclusion.

(c) Exceptions. Debarment or suspen-
sion does not affect a person’s eligi-
bility for—

(1) Statutory entitlements or manda-
tory awards (but not subtier awards
thereunder which are not themselves
mandatory), including deposited funds
insured by the Federal Government;

(2) Direct awards to foreign govern-
ments or public international organiza-
tions, or transactions with foreign gov-
ernments or foreign governmental en-
tities, public international organiza-
tions, foreign government owned (in
whole or in part) or controlled entities,
and entities consisting wholly or par-
tially of foreign governments or for-
eign governmental entities;

(3) Benefits to an individual as a per-
sonal entitlement without regard to
the individual’s present responsibility
(but benefits received in an individual’s
business capacity are not excepted);

(4) Federal employment;
(5) Transactions pursuant to national

or agency-recognized emergencies or
disasters;

(6) Incidental benefits derived from
ordinary governmental operations; and

(7) Other transactions where the ap-
plication of these regulations would be
prohibited by law.

[60 FR 33041, 33062, June 26, 1995]

§ 1154.205 Ineligible persons.
Persons who are ineligible, as defined

in § 1154.105(i), are excluded in accord-
ance with the applicable statutory, ex-
ecutive order, or regulatory authority.

§ 1154.210 Voluntary exclusion.
Persons who accept voluntary exclu-

sions under § 1154.315 are excluded in
accordance with the terms of their set-
tlements. Arts Endowment shall, and

participants may, contact the original
action agency to ascertain the extent
of the exclusion.

§ 1154.215 Exception provision.

The Arts Endowment may grant an
exception permitting a debarred, sus-
pended, or voluntarily excluded person,
or a person proposed for debarment
under 48 CFR part 9, subpart 9.4, to par-
ticipate in a particular covered trans-
action upon a written determination
by the agency head or an authorized
designee stating the reason(s) for devi-
ating from the Presidential policy es-
tablished by Executive Order 12549 and
§ 1154.200. However, in accordance with
the President’s stated intention in the
Executive Order, exceptions shall be
granted only infrequently. Exceptions
shall be reported in accordance with
§ 1154.505(a).

[60 FR 33041, 33062, June 26, 1995]

§ 1154.220 Continuation of covered
transactions.

(a) Notwithstanding the debarment,
suspension, proposed debarment under
48 CFR part 9, subpart 9.4, determina-
tion of ineligibility, or voluntary ex-
clusion of any person by an agency,
agencies and participants may con-
tinue covered transactions in existence
at the time the person was debarred,
suspended, proposed for debarment
under 48 CFR part 9, subpart 9.4, de-
clared ineligible, or voluntarily ex-
cluded. A decision as to the type of ter-
mination action, if any, to be taken
should be made only after thorough re-
view to ensure the propriety of the pro-
posed action.

(b) Agencies and participants shall
not renew or extend covered trans-
actions (other than no-cost time exten-
sions) with any person who is debarred,
suspended, proposed for debarment
under 48 CFR part 9, subpart 9.4, ineli-
gible or voluntary excluded, except as
provided in § 1154.215.

[60 FR 33041, 33062, June 26, 1995]

§ 1154.225 Failure to adhere to restric-
tions.

(a) Except as permitted under
§ 1154.215 or § 1154.220, a participant
shall not knowingly do business under
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a covered transaction with a person
who is—

(1) Debarred or suspended;
(2) Proposed for debarment under 48

CFR part 9, subpart 9.4; or
(3) Ineligible for or voluntarily ex-

cluded from the covered transaction.
(b) Violation of the restriction under

paragraph (a) of this section may re-
sult in disallowance of costs, annul-
ment or termination of award, issuance
of a stop work order, debarment or sus-
pension, or other remedies as appro-
priate.

(c) A participant may rely upon the
certification of a prospective partici-
pant in a lower tier covered trans-
action that it and its principals are not
debarred, suspended, proposed for de-
barment under 48 CFR part 9, subpart
9.4, ineligible, or voluntarily excluded
from the covered transaction (See Ap-
pendix B of these regulations), unless it
knows that the certification is erro-
neous. An agency has the burden of
proof that a participant did knowingly
do business with a person that filed an
erroneous certification.

[60 FR 33041, 33062, June 26, 1995]

Subpart C—Debarment

§ 1154.300 General.
The debarring official may debar a

person for any of the causes in
§ 1154.305, using procedures established
in §§ 1154.310 through 1154.314. The exist-
ence of a cause for debarment, how-
ever, does not necessarily require that
the person be debarred; the seriousness
of the person’s acts or omissions and
any mitigating factors shall be consid-
ered in making any debarment deci-
sion.

§ 1154.305 Causes for debarment.
Debarment may be imposed in ac-

cordance with the provisions of
§§ 1154.300 through 1154.314 for:

(a) Conviction of or civil judgment
for:

(1) Commission of fraud or a criminal
offense in connection with obtaining,
attempting to obtain, or performing a
public or private agreement or trans-
action;

(2) Violation of Federal or State anti-
trust statutes, including those pro-

scribing price fixing between competi-
tors, allocation of customers between
competitors, and bid rigging;

(3) Commission of embezzlement,
theft, forgery, bribery, falsification or
destruction of records, making false
statements, receiving stolen property,
making false claims, or obstruction of
justice; or

(4) Commission of any other offense
indicating a lack of business integrity
or business honesty that seriously and
directly affects the present responsibil-
ity of a person.

(b) Violation of the terms of a public
agreement or transaction so serious as
to affect the integrity of an agency
program, such as:

(1) A willful failure to perform in ac-
cordance with the terms of one or more
public agreements or transactions;

(2) A history of failure to perform or
of unsatisfactory performance of one or
more public agreements or trans-
actions; or

(3) A willful violation of a statutory
or regulatory provision or requirement
applicable to a public agreement or
transaction.

(c) Any of the following causes:
(1) A nonprocurement debarment by

any Federal agency taken before Octo-
ber 1, 1988, the effective date of these
regulations, or a procurement debar-
ment by any Federal agency taken pur-
suant to 48 CFR subpart 9.4;

(2) Knowingly doing business with a
debarred, suspended, ineligible, or vol-
untarily excluded person, in connection
with a covered transaction, except as
permitted in § 1154.215 or § 1154.220;

(3) Failure to pay a single substantial
debt, or a number of outstanding debts
(including disallowed costs and over-
payments, but not including sums owed
the Federal Government under the In-
ternal Revenue Code) owed to any Fed-
eral agency or instrumentality, pro-
vided the debt is uncontested by the
debtor or, if contested, provided that
the debtor’s legal and administrative
remedies have been exhausted;

(4) Violation of a material provision
of a voluntary exclusion agreement en-
tered into under § 1154.315 or of any set-
tlement of a debarment or suspension
action; or
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(5) Violation of any requirement of
subpart F of this part, relating to pro-
viding a drug-free workplace, as set
forth in § 1154.615 of this part.

(d) Any other cause of so serious or
compelling a nature that it affects the
present responsibility of a person.

[53 FR 19201 and 19204, May 26, 1988, as
amended at 54 FR 4964, Jan. 31, 1989]

§ 1154.310 Procedures.
Arts Endowment shall process debar-

ment actions as informally as prac-
ticable, consistent with the principles
of fundamental fairness, using the pro-
cedures in §§ 1154.311 through 1154.314.

§ 1154.311 Investigation and referral.
Information concerning the existence

of a cause for debarment from any
source shall be promptly reported, in-
vestigated, and referred, when appro-
priate, to the debarring official for con-
sideration. After consideration, the de-
barring official may issue a notice of
proposed debarment.

§ 1154.312 Notice of proposed debar-
ment.

A debarment proceeding shall be ini-
tiated by notice to the respondent ad-
vising:

(a) That debarment is being consid-
ered;

(b) Of the reasons for the proposed
debarment in terms sufficient to put
the respondent on notice of the con-
duct or transaction(s) upon which it is
based;

(c) Of the cause(s) relied upon under
§ 1154.305 for proposing debarment;

(d) Of the provisions of § 1154.311
through § 1154.314, and any other Arts
Endowment procedures, if applicable,
governing debarment decisionmaking;
and

(e) Of the potential effect of a debar-
ment.

§ 1154.313 Opportunity to contest pro-
posed debarment.

(a) Submission in opposition. Within 30
days after receipt of the notice of pro-
posed debarment, the respondent may
submit, in person, in writing, or
through a representative, information
and argument in opposition to the pro-
posed debarment.

(b) Additional proceedings as to dis-
puted material facts. (1) In actions not
based upon a conviction or civil judg-
ment, if the debarring official finds
that the respondent’s submission in op-
position raises a genuine dispute over
facts material to the proposed debar-
ment, respondent(s) shall be afforded
an opportunity to appear with a rep-
resentative, submit documentary evi-
dence, present witnesses, and confront
any witness the agency presents.

(2) A transcribed record of any addi-
tional proceedings shall be made avail-
able at cost to the respondent, upon re-
quest, unless the respondent and the
agency, by mutual agreement, waive
the requirement for a transcript.

§ 1154.314 Debarring official’s decision.

(a) No additional proceedings necessary.
In actions based upon a conviction or
civil judgment, or in which there is no
genuine dispute over material facts,
the debarring official shall make a de-
cision on the basis of all the informa-
tion in the administrative record, in-
cluding any submission made by the re-
spondent. The decision shall be made
within 45 days after receipt of any in-
formation and argument submitted by
the respondent, unless the debarring
official extends this period for good
cause.

(b) Additional proceedings necessary.
(1) In actions in which additional pro-
ceedings are necessary to determine
disputed material facts, written find-
ings of fact shall be prepared. The de-
barring official shall base the decision
on the facts as found, together with
any information and argument submit-
ted by the respondent and any other in-
formation in the administrative record.

(2) The debarring official may refer
disputed material facts to another offi-
cial for findings of fact. The debarring
official may reject any such findings,
in whole or in part, only after specifi-
cally determining them to be arbitrary
and capricious or clearly erroneous.

(3) The debarring official’s decision
shall be made after the conclusion of
the proceedings with respect to dis-
puted facts.

(c) (1) Standard of proof. In any debar-
ment action, the cause for debarment
must be established by a preponderance
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of the evidence. Where the proposed de-
barment is based upon a conviction or
civil judgment, the standard shall be
deemed to have been met.

(2) Burden of proof. The burden of
proof is on the agency proposing debar-
ment.

(d) Notice of debarring official’s deci-
sion. (1) If the debarring official decides
to impose debarment, the respondent
shall be given prompt notice:

(i) Referring to the notice of proposed
debarment;

(ii) Specifying the reasons for debar-
ment;

(iii) Stating the period of debarment,
including effective dates; and

(iv) Advising that the debarment is
effective for covered transactions
throughout the executive branch of the
Federal Government unless an agency
head or an authorized designee makes
the determination referred to in
§ 1154.215.

(2) If the debarring official decides
not to impose debarment, the respond-
ent shall be given prompt notice of
that decision. A decision not to impose
debarment shall be without prejudice
to a subsequent imposition of debar-
ment by any other agency.

§ 1154.315 Settlement and voluntary
exclusion.

(a) When in the best interest of the
Government, Arts Endowment may, at
any time, settle a debarment or sus-
pension action.

(b) If a participant and the agency
agree to a voluntary exclusion of the
participant, such voluntary exclusion
shall be entered on the Nonprocure-
ment List (see subpart E).

§ 1154.320 Period of debarment.

(a) Debarment shall be for a period
commensurate with the seriousness of
the cause(s). If a suspension precedes a
debarment, the suspension period shall
be considered in determining the de-
barment period.

(1) Debarment for causes other than
those related to a violation of the re-
quirements of subpart F of this part
generally should not exceed three
years. Where circumstances warrant, a
longer period of debarment may be im-
posed.

(2) In the case of a debarment for a
violation of the requirements of sub-
part F of this part (see 1154.305(c)(5)),
the period of debarment shall not ex-
ceed five years.

(b) The debarring official may extend
an existing debarment for an addi-
tional period, if that official deter-
mines that an extension is necessary to
protect the public interest. However, a
debarment may not be extended solely
on the basis of the facts and cir-
cumstances upon which the initial de-
barment action was based. If debar-
ment for an additional period is deter-
mined to be necessary, the procedures
of §§ 1154.311 through 1154.314 shall be
followed to extend the debarment.

(c) The respondent may request the
debarring official to reverse the debar-
ment decision or to reduce the period
or scope of debarment. Such a request
shall be in writing and supported by
documentation. The debarring official
may grant such a request for reasons
including, but not limited to:

(1) Newly discovered material evi-
dence;

(2) Reversal of the conviction or civil
judgment upon which the debarment
was based;

(3) Bona fide change in ownership or
management;

(4) Elimination of other causes for
which the debarment was imposed; or

(5) Other reasons the debarring offi-
cial deems appropriate.

[53 FR 19201 and 19204, May 26, 1988, as
amended at 54 FR 4964, Jan. 31, 1989]

§ 1154.325 Scope of debarment.

(a) Scope in general. (1) Debarment of
a person under these regulations con-
stitutes debarment of all its divisions
and other organizational elements
from all covered transactions, unless
the debarment decision is limited by
its terms to one or more specifically
identified individuals, divisions or
other organizational elements or to
specific types of transactions.

(2) The debarment action may in-
clude any affiliate of the participant
that is specifically named and given
notice of the proposed debarment and
an opportunity to respond (see
§§ 1154.311 through 1154.314).
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(b) Imputing conduct. For purposes of
determining the scope of debarment,
conduct may be imputed as follows:

(1) Conduct imputed to participant. The
fraudulent, criminal or other seriously
improper conduct of any officer, direc-
tor, shareholder, partner, employee, or
other individual associated with a par-
ticipant may be imputed to the partici-
pant when the conduct occurred in con-
nection with the individual’s perform-
ance of duties for or on behalf of the
participant, or with the participant’s
knowledge, approval, or acquiescence.
The participant’s acceptance of the
benefits derived from the conduct shall
be evidence of such knowledge, ap-
proval, or acquiescence.

(2) Conduct imputed to individuals asso-
ciated with participant. The fraudulent,
criminal, or other seriously improper
conduct of a participant may be im-
puted to any officer, director, share-
holder, partner, employee, or other in-
dividual associated with the partici-
pant who participated in, knew of, or
had reason to know of the participant’s
conduct.

(3) Conduct of one participant imputed
to other participants in a joint venture.
The fraudulent, criminal, or other seri-
ously improper conduct of one partici-
pant in a joint venture, grant pursuant
to a joint application, or similar ar-
rangement may be imputed to other
participants if the conduct occurred for
or on behalf of the joint venture, grant
pursuant to a joint application, or
similar arrangement may be imputed
to other participants if the conduct oc-
curred for or on behalf of the joint ven-
ture, grant pursuant to a joint applica-
tion, or similar arrangement or with
the knowledge, approval, or acquies-
cence of these participants. Acceptance
of the benefits derived from the con-
duct shall be evidence of such knowl-
edge, approval, or acquiescence.

Subpart D—Suspension

§ 1154.400 General.

(a) The suspending official may sus-
pend a person for any of the causes in
§ 1154.405 using procedures established
in §§ 1154.410 through 1154.413.

(b) Suspension is a serious action to
be imposed only when:

(1) There exists adequate evidence of
one or more of the causes set out in
§ 1154.405, and

(2) Immediate action is necessary to
protect the public interest.

(c) In assessing the adequacy of the
evidence, the agency should consider
how much information is available,
how credible it is given the cir-
cumstances, whether or not important
allegations are corroborated, and what
inferences can reasonably be drawn as
a result. This assessment should in-
clude an examination of basic docu-
ments such as grants, cooperative
agreements, loan authorizations, and
contracts.

§ 1154.405 Causes for suspension.

(a) Suspension may be imposed in ac-
cordance with the provisions of
§§ 1154.400 through 1154.413 upon ade-
quate evidence:

(1) To suspect the commission of an
offense listed in § 1154.305(a); or

(2) That a cause for debarment under
§ 1154.305 may exist.

(b) Indictment shall constitute ade-
quate evidence for purposes of suspen-
sion actions.

§ 1154.410 Procedures.

(a) Investigation and referral. Informa-
tion concerning the existence of a
cause for suspension from any source
shall be promptly reported, inves-
tigated, and referred, when appro-
priate, to the suspending official for
consideration. After consideration, the
suspending official may issue a notice
of suspension.

(b) Decisionmaking process. Arts En-
dowment shall process suspension ac-
tions as informally as practicable, con-
sistent with principles of fundamental
fairness, using the procedures in
§ 1154.411 through § 1154.413.

§ 1154.411 Notice of suspension.

When a respondent is suspended, no-
tice shall immediately be given:

(a) That suspension has been im-
posed;

(b) That the suspension is based on
an indictment, conviction, or other
adequate evidence that the respondent
has committed irregularities seriously
reflecting on the propriety of further
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Federal Government dealings with the
respondent;

(c) Describing any such irregularities
in terms sufficient to put the respond-
ent on notice without disclosing the
Federal Government’s evidence;

(d) Of the cause(s) relied upon under
§ 1154.405 for imposing suspension;

(e) That the suspension is for a tem-
porary period pending the completion
of an investigation or ensuing legal, de-
barment, or Program Fraud Civil Rem-
edies Act proceedings;

(f) Of the provisions of §§ 1154.411
through 1154.413 and any other Arts En-
dowment procedures, if applicable, gov-
erning suspension decisionmaking; and

(g) Of the effect of the suspension.

§ 1154.412 Opportunity to contest sus-
pension.

(a) Submission in opposition. Within 30
days after receipt of the notice of sus-
pension, the respondent may submit, in
person, in writing, or through a rep-
resentative, information and argument
in opposition to the suspension.

(b) Additional proceedings as to dis-
puted material facts. (1) If the suspend-
ing official finds that the respondent’s
submission in opposition raises a genu-
ine dispute over facts material to the
suspension, respondent(s) shall be af-
forded an opportunity to appear with a
representative, submit documentary
evidence, present witnesses, and
confront any witness the agency pre-
sents, unless:

(i) The action is based on an indict-
ment, conviction or civil judgment, or

(ii) A determination is made, on the
basis of Department of Justice advice,
that the substantial interests of the
Federal Government in pending or con-
templated legal proceedings based on
the same facts as the suspension would
be prejudiced.

(2) A transcribed record of any addi-
tional proceedings shall be prepared
and made available at cost to the re-
spondent, upon request, unless the re-
spondent and the agency, by mutual
agreement, waive the requirement for a
transcript.

§ 1154.413 Suspending official’s deci-
sion.

The suspending official may modify
or terminate the suspension (for exam-

ple, see § 1154.320(c) for reasons for re-
ducing the period or scope of debar-
ment) or may leave it in force. How-
ever, a decision to modify or terminate
the suspension shall be without preju-
dice to the subsequent imposition of
suspension by any other agency or de-
barment by any agency. The decision
shall be rendered in accordance with
the following provisions:

(a) No additional proceedings necessary.
In actions: based on an indictment,
conviction, or civil judgment; in which
there is no genuine dispute over mate-
rial facts; or in which additional pro-
ceedings to determine disputed mate-
rial facts have been denied on the basis
of Department of Justice advice, the
suspending official shall make a deci-
sion on the basis of all the information
in the administrative record, including
any submission made by the respond-
ent. The decision shall be made within
45 days after receipt of any information
and argument submitted by the re-
spondent, unless the suspending official
extends this period for good cause.

(b) Additional proceedings necessary.
(1) In actions in which additional pro-
ceedings are necessary to determine
disputed material facts, written find-
ings of fact shall be prepared. The sus-
pending official shall base the decision
on the facts as found, together with
any information and argument submit-
ted by the respondent and any other in-
formation in the administrative record.

(2) The suspending official may refer
matters involving disputed material
facts to another official for findings of
fact. The suspending official may re-
ject any such findings, in whole or in
part, only after specifically determin-
ing them to be arbitrary or capricious
or clearly erroneous.

(c) Notice of suspending official’s deci-
sion. Prompt written notice of the sus-
pending official’s decision shall be sent
to the respondent.

§ 1154.415 Period of suspension.
(a) Suspension shall be for a tem-

porary period pending the completion
of an investigation or ensuing legal, de-
barment, or Program Fraud Civil Rem-
edies Act proceedings, unless termi-
nated sooner by the suspending official
or as provided in paragraph (b) of this
section.

VerDate 21-NOV-96 12:07 Nov 22, 1996 Jkt 167171 PO 00000 Frm 00410 Fmt 8010 Sfmt 8010 E:\CFR\167171.105 167171



411

National Foundation on the Arts and Humanities § 1154.510

(b) If legal or administrative proceed-
ings are not initiated within 12 months
after the date of the suspension notice,
the suspension shall be terminated un-
less an Assistant Attorney General or
United States Attorney requests its ex-
tension in writing, in which case it
may be extended for an additional six
months. In no event may a suspension
extend beyond 18 months, unless such
proceedings have been initiated within
that period.

(c) The suspending official shall no-
tify the Department of Justice of an
impending termination of a suspension,
at least 30 days before the 12-month pe-
riod expires, to give that Department
an opportunity to request an exten-
sion.

§ 1154.420 Scope of suspension.

The scope of a suspension is the same
as the scope of a debarment (see
§ 1154.325), except that the procedures of
§§ 1154.410 through 1154.413 shall be used
in imposing a suspension.

Subpart E—Responsibilities of GSA,
Arts Endowment and Participants

§ 1154.500 GSA responsibilities.

(a) In accordance with the OMB
guidelines, GSA shall compile, main-
tain, and distribute a list of all persons
who have been debarred, suspended, or
voluntarily excluded by agencies under
Executive Order 12549 and these regula-
tions, and those who have been deter-
mined to be ineligible.

(b) At a minimum, this list shall in-
dicate:

(1) The names and addresses of all
debarred, suspended, ineligible, and
voluntarily excluded persons, in alpha-
betical order, with cross-references
when more than one name is involved
in a single action;

(2) The type of action;
(3) The cause for the action;
(4) The scope of the action;
(5) Any termination date for each

listing; and
(6) The agency and name and tele-

phone number of the agency point of
contact for the action.

§ 1154.505 Arts Endowment respon-
sibilities.

(a) The agency shall provide GSA
with current information concerning
debarments, suspension, determina-
tions of ineligibility, and voluntary ex-
clusions it has taken. Until February
18, 1989, the agency shall also provide
GSA and OMB with information con-
cerning all transactions in which Arts
Endowment has granted exceptions
under § 1154.215 permitting participa-
tion by debarred, suspended, or volun-
tarily excluded persons.

(b) Unless an alternative schedule is
agreed to by GSA, the agency shall ad-
vise GSA of the information set forth
in § 1154.500(b) and of the exceptions
granted under § 1154.215 within five
working days after taking such ac-
tions.

(c) The agency shall direct inquiries
concerning listed persons to the agency
that took the action.

(d) Arts Endowment officials shall
check the Nonprocurement List before
entering covered transactions to deter-
mine whether a participant in a pri-
mary transaction is debarred, sus-
pended, ineligible, or voluntarily ex-
cluded (Tel. #).

(e) Arts Endowment officials shall
check the Nonprocurement List before
approving principals or lower tier par-
ticipants where agency approval of the
principal or lower tier participant is
required under the terms of the trans-
action, to determine whether such
principals or participants are debarred,
suspended, ineligible, or voluntarily
excluded.

§ 1154.510 Participants’ responsibil-
ities.

(a) Certification by participants in pri-
mary covered transactions. Each partici-
pant shall submit the certification in
appendix A to this part for it and its
principals at the time the participant
submits its proposal in connection with
a primary covered transaction, except
that States need only complete such
certification as to their principals.
Participants may decide the method
and frequency by which they determine
the eligibility of their principals. In
addition, each participant may, but is
not required to, check the Nonprocure-
ment List for its principals (Tel. #).
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Adverse information on the certifi-
cation will not necessarily result in de-
nial of participation. However, the cer-
tification, and any additional informa-
tion pertaining to the certification
submitted by the participant, shall be
considered in the administration of
covered transactions.

(b) Certification by participants in
lower tier covered transactions. (1) Each
participant shall require participants
in lower tier covered transactions to
include the certification in appendix B
to this part for it and its principals in
any proposal submitted in connection
with such lower tier covered trans-
actions.

(2) A participant may rely upon the
certification of a prospective partici-
pant in a lower tier covered trans-
action that it and its principals are not
debarred, suspended, ineligible, or vol-
untarily excluded from the covered
transaction by any Federal agency, un-
less it knows that the certification is
erroneous. Participants may decide the
method and frequency by which they
determine the eligiblity of their prin-
cipals. In addition, a participant may,
but is not required to, check the Non-
procurement List for its principals and
for participants (Tel. #).

(c) Changed circumstances regarding
certification. A participant shall provide
immediate written notice to Arts En-
dowment if at any time the participant
learns that its certification was erro-
neous when submitted or has become
erroneous by reason of changed cir-
cumstances. Participants in lower tier
covered transactions shall provide the
same updated notice to the participant
to which it submitted its proposals.

Subpart F—Drug-Free Workplace
Requirements (Grants)

SOURCE: 55 FR 21688, 21703, May 25, 1990, un-
less otherwise noted.

§ 1154.600 Purpose.
(a) The purpose of this subpart is to

carry out the Drug-Free Workplace Act
of 1988 by requiring that—

(1) A grantee, other than an individ-
ual, shall certify to the agency that it
will provide a drug-free workplace;

(2) A grantee who is an individual
shall certify to the agency that, as a

condition of the grant, he or she will
not engage in the unlawful manufac-
ture, distribution, dispensing, posses-
sion or use of a controlled substance in
conducting any activity with the
grant.

(b) Requirements implementing the
Drug-Free Workplace Act of 1988 for
contractors with the agency are found
at 48 CFR subparts 9.4, 23.5, and 52.2.

§ 1154.605 Definitions.
(a) Except as amended in this sec-

tion, the definitions of § 1154.105 apply
to this subpart.

(b) For purposes of this subpart—
(1) Controlled substance means a con-

trolled substance in schedules I
through V of the Controlled Substances
Act (21 U.S.C. 812), and as further de-
fined by regulation at 21 CFR 1308.11
through 1308.15;

(2) Conviction means a finding of guilt
(including a plea of nolo contendere) or
imposition of sentence, or both, by any
judicial body charged with the respon-
sibility to determine violations of the
Federal or State criminal drug stat-
utes;

(3) Criminal drug statute means a Fed-
eral or non-Federal criminal statute
involving the manufacture, distribu-
tion, dispensing, use, or possession of
any controlled substance;

(4) Drug-free workplace means a site
for the performance of work done in
connection with a specific grant at
which employees of the grantee are
prohibited from engaging in the unlaw-
ful manufacture, distribution, dispens-
ing, possession, or use of a controlled
substance;

(5) Employee means the employee of a
grantee directly engaged in the per-
formance of work under the grant, in-
cluding:

(i) All direct charge employees;
(ii) All indirect charge employees, un-

less their impact or involvement is in-
significant to the performance of the
grant; and,

(iii) Temporary personnel and con-
sultants who are directly engaged in
the performance of work under the
grant and who are on the grantee’s
payroll.
This definition does not include work-
ers not on the payroll of the grantee
(e.g., volunteers, even if used to meet a
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matching requirement; consultants or
independent contractors not on the
payroll; or employees of subrecipients
or subcontractors in covered work-
places);

(6) Federal agency or agency means
any United States executive depart-
ment, military department, govern-
ment corporation, government con-
trolled corporation, any other estab-
lishment in the executive branch (in-
cluding the Executive Office of the
President), or any independent regu-
latory agency;

(7) Grant means an award of financial
assistance, including a cooperative
agreement, in the form of money, or
property in lieu of money, by a Federal
agency directly to a grantee. The term
grant includes block grant and entitle-
ment grant programs, whether or not
exempted from coverage under the
grants management government-wide
common rule on uniform administra-
tive requirements for grants and coop-
erative agreements. The term does not
include technical assistance that pro-
vides services instead of money, or
other assistance in the form of loans,
loan guarantees, interest subsidies, in-
surance, or direct appropriations; or
any veterans’ benefits to individuals,
i.e., any benefit to veterans, their fami-
lies, or survivors by virtue of the serv-
ice of a veteran in the Armed Forces of
the United States;

(8) Grantee means a person who ap-
plies for or receives a grant directly
from a Federal agency (except another
Federal agency);

(9) Individual means a natural person;
(10) State means any of the States of

the United States, the District of Co-
lumbia, the Commonwealth of Puerto
Rico, any territory or possession of the
United States, or any agency of a
State, exclusive of institutions of high-
er education, hospitals, and units of
local government. A State instrumen-
tality will be considered part of the
State government if it has a written
determination from a State govern-
ment that such State considers the in-
strumentality to be an agency of the
State government.

§ 1154.610 Coverage.
(a) This subpart applies to any grant-

ee of the agency.

(b) This subpart applies to any grant,
except where application of this sub-
part would be inconsistent with the
international obligations of the United
States or the laws or regulations of a
foreign government. A determination
of such inconsistency may be made
only by the agency head or his/her des-
ignee.

(c) The provisions of subparts A, B, C,
D and E of this part apply to matters
covered by this subpart, except where
specifically modified by this subpart.
In the event of any conflict between
provisions of this subpart and other
provisions of this part, the provisions
of this subpart are deemed to control
with respect to the implementation of
drug-free workplace requirements con-
cerning grants.

§ 1154.615 Grounds for suspension of
payments, suspension or termi-
nation of grants, or suspension or
debarment.

A grantee shall be deemed in viola-
tion of the requirements of this sub-
part if the agency head or his or her of-
ficial designee determines, in writing,
that—

(a) The grantee has made a false cer-
tification under § 1154.630;

(b) With respect to a grantee other
than an individual—

(1) The grantee has violated the cer-
tification by failing to carry out the
requirements of paragraphs (A)(a)
through (g) and/or (B) of the certifi-
cation (Alternate I to appendix C) or

(2) Such a number of employees of
the grantee have been convicted of vio-
lations of criminal drug statutes for
violations occurring in the workplace
as to indicate that the grantee has
failed to make a good faith effort to
provide a drug-free workplace.

(c) With respect to a grantee who is
an individual—

(1) The grantee has violated the cer-
tification by failing to carry out its re-
quirements (Alternate II to appendix
C); or

(2) The grantee is convicted of a
criminal drug offense resulting from a
violation occurring during the conduct
of any grant activity.
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§ 1154.620 Effect of violation.

(a) In the event of a violation of this
subpart as provided in § 1154.615, and in
accordance with applicable law, the
grantee shall be subject to one or more
of the following actions:

(1) Suspension of payments under the
grant;

(2) Suspension or termination of the
grant; and

(3) Suspension or debarment of the
grantee under the provisions of this
part.

(b) Upon issuance of any final deci-
sion under this part requiring debar-
ment of a grantee, the debarred grant-
ee shall be ineligible for award of any
grant from any Federal agency for a
period specified in the decision, not to
exceed five years (see § 1154.320(a)(2) of
this part).

§ 1154.625 Exception provision.

The agency head may waive with re-
spect to a particular grant, in writing,
a suspension of payments under a
grant, suspension or termination of a
grant, or suspension or debarment of a
grantee if the agency head determines
that such a waiver would be in the pub-
lic interest. This exception authority
cannot be delegated to any other offi-
cial.

§ 1154.630 Certification requirements
and procedures.

(a)(1) As a prior condition of being
awarded a grant, each grantee shall
make the appropriate certification to
the Federal agency providing the
grant, as provided in appendix C to this
part.

(2) Grantees are not required to make
a certification in order to continue re-
ceiving funds under a grant awarded
before March 18, 1989, or under a no-
cost time extension of such a grant.
However, the grantee shall make a one-
time drug-free workplace certification
for a non-automatic continuation of
such a grant made on or after March
18, 1989.

(b) Except as provided in this section,
all grantees shall make the required
certification for each grant. For man-
datory formula grants and entitle-
ments that have no application proc-
ess, grantees shall submit a one-time

certification in order to continue re-
ceiving awards.

(c) A grantee that is a State may
elect to make one certification in each
Federal fiscal year. States that pre-
viously submitted an annual certifi-
cation are not required to make a cer-
tification for Fiscal Year 1990 until
June 30, 1990. Except as provided in
paragraph (d) of this section, this cer-
tification shall cover all grants to all
State agencies from any Federal agen-
cy. The State shall retain the original
of this statewide certification in its
Governor’s office and, prior to grant
award, shall ensure that a copy is sub-
mitted individually with respect to
each grant, unless the Federal agency
has designated a central location for
submission.

(d)(1) The Governor of a State may
exclude certain State agencies from
the statewide certification and author-
ize these agencies to submit their own
certifications to Federal agencies. The
statewide certification shall name any
State agencies so excluded.

(2) A State agency to which the
statewide certification does not apply,
or a State agency in a State that does
not have a statewide certification, may
elect to make one certification in each
Federal fiscal year. State agencies that
previously submitted a State agency
certification are not required to make
a certification for Fiscal Year 1990
until June 30, 1990. The State agency
shall retain the original of this State
agency-wide certification in its central
office and, prior to grant award, shall
ensure that a copy is submitted indi-
vidually with respect to each grant,
unless the Federal agency designates a
central location for submission.

(3) When the work of a grant is done
by more than one State agency, the
certification of the State agency di-
rectly receiving the grant shall be
deemed to certify compliance for all
workplaces, including those located in
other State agencies.

(e)(1) For a grant of less than 30 days
performance duration, grantees shall
have this policy statement and pro-
gram in place as soon as possible, but
in any case by a date prior to the date
on which performance is expected to be
completed.
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(2) For a grant of 30 days or more per-
formance duration, grantees shall have
this policy statement and program in
place within 30 days after award.

(3) Where extraordinary cir-
cumstances warrant for a specific
grant, the grant officer may determine
a different date on which the policy
statement and program shall be in
place.

§ 1154.635 Reporting of and employee
sanctions for convictions of crimi-
nal drug offenses.

(a) When a grantee other than an in-
dividual is notified that an employee
has been convicted for a violation of a
criminal drug statute occurring in the
workplace, it shall take the following
actions:

(1) Within 10 calendar days of receiv-
ing notice of the conviction, the grant-
ee shall provide written notice, includ-
ing the convicted employee’s position
title, to every grant officer, or other
designee on whose grant activity the
convicted employee was working, un-
less a Federal agency has designated a
central point for the receipt of such no-
tifications. Notification shall include
the identification number(s) for each of
the Federal agency’s affected grants.

(2) Within 30 calendar days of receiv-
ing notice of the conviction, the grant-
ee shall do the following with respect
to the employee who was convicted.

(i) Take appropriate personnel action
against the employee, up to and includ-
ing termination, consistent with re-
quirements of the Rehabilitation Act
of 1973, as amended; or

(ii) Require the employee to partici-
pate satisfactorily in a drug abuse as-
sistance or rehabilitation program ap-
proved for such purposes by a Federal,
State, or local health, law enforce-
ment, or other appropriate agency.

(b) A grantee who is an individual
who is convicted for a violation of a
criminal drug statute occurring during
the conduct of any grant activity shall
report the conviction, in writing, with-
in 10 calendar days, to his or her Fed-
eral agency grant officer, or other des-
ignee, unless the Federal agency has
designated a central point for the re-
ceipt of such notices. Notification shall
include the identification number(s)

for each of the Federal agency’s af-
fected grants.

(Approved by the Office of Management and
Budget under control number 0991–0002)

APPENDIX A TO PART 1154—CERTIFI-
CATION REGARDING DEBARMENT,
SUSPENSION, AND OTHER RESPON-
SIBILITY MATTERS—PRIMARY COV-
ERED TRANSACTIONS

Instructions for Certification

1. By signing and submitting this proposal,
the prospective primary participant is pro-
viding the certification set out below.

2. The inability of a person to provide the
certification required below will not nec-
essarily result in denial of participation in
this covered transaction. The prospective
participant shall submit an explanation of
why it cannot provide the certification set
out below. The certification or explanation
will be considered in connection with the de-
partment or agency’s determination whether
to enter into this transaction. However, fail-
ure of the prospective primary participant to
furnish a certification or an explanation
shall disqualify such person from participa-
tion in this transaction.

3. The certification in this clause is a ma-
terial representation of fact upon which reli-
ance was placed when the department or
agency determined to enter into this trans-
action. If it is later determined that the pro-
spective primary participant knowingly ren-
dered an erroneous certification, in addition
to other remedies available to the Federal
Government, the department or agency may
terminate this transaction for cause or de-
fault.

4. The prospective primary participant
shall provide immediate written notice to
the department or agency to which this pro-
posal is submitted if at any time the pro-
spective primary participant learns that its
certification was erroneous when submitted
or has become erroneous by reason of
changed circumstances.

5. The terms covered transaction, debarred,
suspended, ineligible, lower tier covered trans-
action, participant, person, primary covered
transaction, principal, proposal, and volun-
tarily excluded, as used in this clause, have
the meanings set out in the Definitions and
Coverage sections of the rules implementing
Executive Order 12549. You may contact the
department or agency to which this proposal
is being submitted for assistance in obtain-
ing a copy of those regulations.

6. The prospective primary participant
agrees by submitting this proposal that,
should the proposed covered transaction be
entered into, it shall not knowingly enter
into any lower tier covered transaction with
a person who is proposed for debarment
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under 48 CFR part 9, subpart 9.4, debarred,
suspended, declared ineligible, or voluntarily
excluded from participation in this covered
transaction, unless authorized by the depart-
ment or agency entering into this trans-
action.

7. The prospective primary participant fur-
ther agrees by submitting this proposal that
it will include the clause titled ‘‘Certifi-
cation Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion-Lower
Tier Covered Transaction,’’ provided by the
department or agency entering into this cov-
ered transaction, without modification, in
all lower tier covered transactions and in all
solicitations for lower tier covered trans-
actions.

8. A participant in a covered transaction
may rely upon a certification of a prospec-
tive participant in a lower tier covered
transaction that it is not proposed for debar-
ment under 48 CFR part 9, subpart 9.4,
debarred, suspended, ineligible, or volun-
tarily excluded from the covered trans-
action, unless it knows that the certification
is erroneous. A participant may decide the
method and frequency by which it deter-
mines the eligibility of its principals. Each
participant may, but is not required to,
check the List of Parties Excluded from Fed-
eral Procurement and Nonprocurement Pro-
grams.

9. Nothing contained in the foregoing shall
be construed to require establishment of a
system of records in order to render in good
faith the certification required by this
clause. The knowledge and information of a
participant is not required to exceed that
which is normally possessed by a prudent
person in the ordinary course of business
dealings.

10. Except for transactions authorized
under paragraph 6 of these instructions, if a
participant in a covered transaction know-
ingly enters into a lower tier covered trans-
action with a person who is proposed for de-
barment under 48 CFR part 9, subpart 9.4,
suspended, debarred, ineligible, or volun-
tarily excluded from participation in this
transaction, in addition to other remedies
available to the Federal Government, the de-
partment or agency may terminate this
transaction for cause or default.

Certification Regarding Debarment, Suspension,
and Other Responsibility Matters—Primary
Covered Transactions

(1) The prospective primary participant
certifies to the best of its knowledge and be-
lief, that it and its principals:

(a) Are not presently debarred, suspended,
proposed for debarment, declared ineligible,
or voluntarily excluded by any Federal de-
partment or agency;

(b) Have not within a three-year period
preceding this proposal been convicted of or
had a civil judgment rendered against them

for commission of fraud or a criminal offense
in connection with obtaining, attempting to
obtain, or performing a public (Federal,
State or local) transaction or contract under
a public transaction; violation of Federal or
State antitrust statutes or commission of
embezzlement, theft, forgery, bribery, fal-
sification or destruction of records, making
false statements, or receiving stolen prop-
erty;

(c) Are not presently indicted for or other-
wise criminally or civilly charged by a gov-
ernmental entity (Federal, State or local)
with commission of any of the offenses enu-
merated in paragraph (1)(b) of this certifi-
cation; and

(d) Have not within a three-year period
preceding this application/proposal had one
or more public transactions (Federal, State
or local) terminated for cause or default.

(2) Where the prospective primary partici-
pant is unable to certify to any of the state-
ments in this certification, such prospective
participant shall attach an explanation to
this proposal.

[60 FR 33042, 33062, June 26, 1995]

APPENDIX B TO PART 1154—CERTIFI-
CATION REGARDING DEBARMENT,
SUSPENSION, INELIGIBILTY AND VOL-
UNTARY EXCLUSION—LOWER TIER
COVERED TRANSACTIONS

Instructions for Certification

1. By signing and submitting this proposal,
the prospective lower tier participant is pro-
viding the certification set out below.

2. The certification in this clause is a ma-
terial representation of fact upon which reli-
ance was placed when this transaction was
entered into. If it is later determined that
the prospective lower tier participant know-
ingly rendered an erroneous certification, in
addition to other remedies available to the
Federal Government the department or
agency with which this transaction origi-
nated may pursue available remedies, includ-
ing suspension and/or debarment.

3. The prospective lower tier participant
shall provide immediate written notice to
the person to which this proposal is submit-
ted if at any time the prospective lower tier
participant learns that its certification was
erroneous when submitted or had become er-
roneous by reason of changed circumstances.

4. The terms covered transaction, debarred,
suspended, ineligible, lower tier covered trans-
action, participant, person, primary covered
transaction, principal, proposal, and volun-
tarily excluded, as used in this clause, have
the meaning set out in the Definitions and
Coverage sections of rules implementing Ex-
ecutive Order 12549. You may contact the
person to which this proposal is submitted
for assistance in obtaining a copy of those
regulations.
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5. The prospective lower tier participant
agrees by submitting this proposal that,
should the proposed covered transaction be
entered into, it shall not knowingly enter
into any lower tier covered transaction with
a person who is proposed for debarment
under 48 CFR part 9, subpart 9.4, debarred,
suspended, declared ineligible, or voluntarily
excluded from participation in this covered
transaction, unless authorized by the depart-
ment or agency with which this transaction
originated.

6. The prospective lower tier participant
further agrees by submitting this proposal
that it will include this clause titled ‘‘Cer-
tification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion-Lower
Tier Covered Transaction,’’ without modi-
fication, in all lower tier covered trans-
actions and in all solicitations for lower tier
covered transactions.

7. A participant in a covered transaction
may rely upon a certification of a prospec-
tive participant in a lower tier covered
transaction that it is not proposed for debar-
ment under 48 CFR part 9, subpart 9.4,
debarred, suspended, ineligible, or volun-
tarily excluded from covered transactions,
unless it knows that the certification is erro-
neous. A participant may decide the method
and frequency by which it determines the
eligibility of its principals. Each participant
may, but is not required to, check the List of
Parties Excluded from Federal Procurement
and Nonprocurement Programs.

8. Nothing contained in the foregoing shall
be construed to require establishment of a
system of records in order to render in good
faith the certification required by this
clause. The knowledge and information of a
participant is not required to exceed that
which is normally possessed by a prudent
person in the ordinary course of business
dealings.

9. Except for transactions authorized under
paragraph 5 of these instructions, if a partic-
ipant in a covered transaction knowingly en-
ters into a lower tier covered transaction
with a person who is proposed for debarment
under 48 CFR part 9, subpart 9.4, suspended,
debarred, ineligible, or voluntarily excluded
from participation in this transaction, in ad-
dition to other remedies available to the
Federal Government, the department or
agency with which this transaction origi-
nated may pursue available remedies, includ-
ing suspension and/or debarment.

Certification Regarding Debarment, Suspension,
Ineligibility an Voluntary Exclusion—Lower
Tier Covered Transactions

(1) The prospective lower tier participant
certifies, by submission of this proposal, that
neither it nor its principals is presently
debarred, suspended, proposed for debarment,
declared ineligible, or voluntarily excluded

from participation in this transaction by any
Federal department or agency.

(2) Where the prospective lower tier partic-
ipant is unable to certify to any of the state-
ments in this certification, such prospective
participant shall attach an explanation to
this proposal.

[60 FR 33042, 33062, June 26, 1995]

APPENDIX C TO PART 1154—CERTIFI-
CATION REGARDING DRUG-FREE
WORKPLACE REQUIREMENTS

Instructions for Certification

1. By signing and/or submitting this appli-
cation or grant agreement, the grantee is
providing the certification set out below.

2. The certification set out below is a ma-
terial representation of fact upon which reli-
ance is placed when the agency awards the
grant. If it is later determined that the
grantee knowingly rendered a false certifi-
cation, or otherwise violates the require-
ments of the Drug-Free Workplace Act, the
agency, in addition to any other remedies
available to the Federal Government, may
take action authorized under the Drug-Free
Workplace Act.

3. For grantees other than individuals, Al-
ternate I applies.

4. For grantees who are individuals, Alter-
nate II applies.

5. Workplaces under grants, for grantees
other than individuals, need not be identified
on the certification. If known, they may be
identified in the grant application. If the
grantee does not identify the workplaces at
the time of application, or upon award, if
there is no application, the grantee must
keep the identity of the workplace(s) on file
in its office and make the information avail-
able for Federal inspection. Failure to iden-
tify all known workplaces constitutes a vio-
lation of the grantee’s drug-free workplace
requirements.

6. Workplace identifications must include
the actual address of buildings (or parts of
buildings) or other sites where work under
the grant takes place. Categorical descrip-
tions may be used (e.g., all vehicles of a mass
transit authority or State highway depart-
ment while in operation, State employees in
each local unemployment office, performers
in concert halls or radio studios).

7. If the workplace identified to the agency
changes during the performance of the grant,
the grantee shall inform the agency of the
change(s), if it previously identified the
workplaces in question (see paragraph five).

8. Definitions of terms in the Nonprocure-
ment Suspension and Debarment common
rule and Drug-Free Workplace common rule
apply to this certification. Grantees’ atten-
tion is called, in particular, to the following
definitions from these rules:
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Controlled substance means a controlled
substance in Schedules I through V of the
Controlled Substances Act (21 U.S.C. 812) and
as further defined by regulation (21 CFR
1308.11 through 1308.15);

Conviction means a finding of guilt (includ-
ing a plea of nolo contendere) or imposition
of sentence, or both, by any judicial body
charged with the responsibility to determine
violations of the Federal or State criminal
drug statutes;

Criminal drug statute means a Federal or
non-Federal criminal statute involving the
manufacture, distribution, dispensing, use,
or possession of any controlled substance;

Employee means the employee of a grantee
directly engaged in the performance of work
under a grant, including: (i) All direct charge
employees; (ii) All indirect charge employees
unless their impact or involvement is insig-
nificant to the performance of the grant;
and, (iii) Temporary personnel and consult-
ants who are directly engaged in the per-
formance of work under the grant and who
are on the grantee’s payroll. This definition
does not include workers not on the payroll
of the grantee (e.g., volunteers, even if used
to meet a matching requirement; consult-
ants or independent contractors not on the
grantee’s payroll; or employees of subrecipi-
ents or subcontractors in covered work-
places).

Certification Regarding Drug-Free Workplace
Requirements

Alternate I. (Grantees Other Than
Individuals)

A. The grantee certifies that it will or will
continue to provide a drug-free workplace
by:

(a) Publishing a statement notifying em-
ployees that the unlawful manufacture, dis-
tribution, dispensing, possession, or use of a
controlled substance is prohibited in the
grantee’s workplace and specifying the ac-
tions that will be taken against employees
for violation of such prohibition;

(b) Establishing an ongoing drug-free
awareness program to inform employees
about—

(1) The dangers of drug abuse in the work-
place;

(2) The grantee’s policy of maintaining a
drug-free workplace;

(3) Any available drug counseling, rehabili-
tation, and employee assistance programs;
and

(4) The penalties that may be imposed
upon employees for drug abuse violations oc-
curring in the workplace;

(c) Making it a requirement that each em-
ployee to be engaged in the performance of
the grant be given a copy of the statement
required by paragraph (a);

(d) Notifying the employee in the state-
ment required by paragraph (a) that, as a

condition of employment under the grant,
the employee will—

(1) Abide by the terms of the statement;
and

(2) Notify the employer in writing of his or
her conviction for a violation of a criminal
drug statute occurring in the workplace no
later than five calendar days after such con-
viction;

(e) Notifying the agency in writing, within
ten calendar days after receiving notice
under paragraph (d)(2) from an employee or
otherwise receiving actual notice of such
conviction. Employers of convicted employ-
ees must provide notice, including position
title, to every grant officer or other designee
on whose grant activity the convicted em-
ployee was working, unless the Federal agen-
cy has designated a central point for the re-
ceipt of such notices. Notice shall include
the identification number(s) of each affected
grant;

(f) Taking one of the following actions,
within 30 calendar days of receiving notice
under paragraph (d)(2), with respect to any
employee who is so convicted—

(1) Taking appropriate personnel action
against such an employee, up to and includ-
ing termination, consistent with the require-
ments of the Rehabilitation Act of 1973, as
amended; or

(2) Requiring such employee to participate
satisfactorily in a drug abuse assistance or
rehabilitation program approved for such
purposes by a Federal, State, or local health,
law enforcement, or other appropriate agen-
cy;

(g) Making a good faith effort to continue
to maintain a drug-free workplace through
implementation of paragraphs (a), (b), (c),
(d), (e) and (f).

B. The grantee may insert in the space pro-
vided below the site(s) for the performance of
work done in connection with the specific
grant:
Place of Performance (Street address, city,

county, state, zip code)
————————————————————————
————————————————————————
————————————————————————
Check b if there are workplaces on file that
are not identified here.

Alternate II. (Grantees Who Are Individuals)

(a) The grantee certifies that, as a condi-
tion of the grant, he or she will not engage
in the unlawful manufacture, distribution,
dispensing, possession, or use of a controlled
substance in conducting any activity with
the grant;

(b) If convicted of a criminal drug offense
resulting from a violation occurring during
the conduct of any grant activity, he or she
will report the conviction, in writing, within
10 calendar days of the conviction, to every
grant officer or other designee, unless the
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Federal agency designates a central point for
the receipt of such notices. When notice is
made to such a central point, it shall include
the identification number(s) of each affected
grant.

[55 FR 21690, 21703, May 25, 1990]
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AUTHORITY: 20 U.S.C. 959(a)(1).
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EDITORIAL NOTE: For additional informa-
tion, see related documents published at 49
FR 24958, June 18, 1984, 52 FR 20178, May 29,
1987, and 53 FR 8028, March 11, 1988.

Subpart A—General

§ 1157.1 Purpose and scope of this
part.

This part establishes uniform admin-
istrative rules for Federal grants and
cooperative agreements and subawards
to State, local and Indian tribal gov-
ernments.

§ 1157.2 Scope of subpart.

This subpart contains general rules
pertaining to this part and procedures
for control of exceptions from this
part.

§ 1157.3 Definitions.

As used in this part:
Accrued expenditures mean the

charges incurred by the grantee during
a given period requiring the provision
of funds for: (1) Goods and other tan-
gible property received; (2) services
performed by employees, contractors,
subgrantees, subcontractors, and other
payees; and (3) other amounts becom-
ing owed under programs for which no
current services or performance is re-
quired, such as annuities, insurance
claims, and other benefit payments.

Accrued income means the sum of: (1)
Earnings during a given period from
services performed by the grantee and
goods and other tangible property de-
livered to purchasers, and (2) amounts
becoming owed to the grantee for
which no current services or perform-
ance is required by the grantee.
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Acquisition cost of an item of pur-
chased equipment means the net in-
voice unit price of the property includ-
ing the cost of modifications, attach-
ments, accessories, or auxiliary appa-
ratus necessary to make the property
usable for the purpose for which it was
acquired. Other charges such as the
cost of installation, transportation,
taxes, duty or protective in-transit in-
surance, shall be included or excluded
from the unit acquisition cost in ac-
cordance with the grantee’s regular ac-
counting practices.

Administrative requirements mean
those matters common to grants in
general, such as financial management,
kinds and frequency of reports, and re-
tention of records. These are distin-
guished from programmatic require-
ments, which concern matters that can
be treated only on a program-by-pro-
gram or grant-by-grant basis, such as
kinds of activities that can be sup-
ported by grants under a particular
program.

Awarding agency means (1) with re-
spect to a grant, the Federal agency,
and (2) with respect to a subgrant, the
party that awarded the subgrant.

Cash contributions means the grant-
ee’s cash outlay, including the outlay
of money contributed to the grantee or
subgrantee by other public agencies
and institutions, and private organiza-
tions and individuals. When authorized
by Federal legislation, Federal funds
received from other assistance agree-
ments may be considered as grantee or
subgrantee cash contributions.

Contract means (except as used in the
definitions for grant and subgrant in
this section and except where qualified
by Federal) a procurement contract
under a grant or subgrant, and means a
procurement subcontract under a con-
tract.

Cost sharing or matching means the
value of the third party in-kind con-
tributions and the portion of the costs
of a federally assisted project or pro-
gram not borne by the Federal Govern-
ment.

Cost-type contract means a contract or
subcontract under a grant in which the
contractor or subcontractor is paid on
the basis of the costs it incurs, with or
without a fee.

Equipment means tangible, non-
expendable, personal property having a
useful life of more than one year and
an acquisition cost of $5,000 or more
per unit. A grantee may use its own
definition of equipment provided that
such definition would at least include
all equipment defined above.

Expenditure report means: (1) For non-
construction grants, the SF–269 Finan-
cial Status Report (or other equivalent
report); (2) for construction grants, the
SF–271 Outlay Report and Request for
Reimbursement (or other equivalent
report).

Federally recognized Indian tribal gov-
ernment means the governing body or a
governmental agency of any Indian
tribe, band, nation, or other organized
group or community (including any
Native village as defined in section 3 of
the Alaska Native Claims Settlement
Act, 85 Stat 688) certified by the Sec-
retary of the Interior as eligible for the
special programs and services provided
by him through the Bureau of Indian
Affairs.

Government means a State or local
government or a federally recognized
Indian tribal government.

Grant means an award of financial as-
sistance, including cooperative agree-
ments, in the form of money, or prop-
erty in lieu of money, by the Federal
Government to an eligible grantee. The
term does not include technical assist-
ance which provides services instead of
money, or other assistance in the form
of revenue sharing, loans, loan guaran-
tees, interest subsidies, insurance, or
direct appropriations. Also, the term
does not include assistance, such as a
fellowship or other lump sum award,
which the grantee is not required to ac-
count for.

Grantee means the government to
which a grant is awarded and which is
accountable for the use of the funds
provided. The grantee is the entire
legal entity even if only a particular
component of the entity is designated
in the grant award document.

Local government means a county,
municipality, city, town, township,
local public authority (including any
public and Indian housing agency
under the United States Housing Act of
1937) school district, special district,
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intrastate district, council of govern-
ments (whether or not incorporated as
a nonprofit corporation under state
law), any other regional or interstate
government entity, or any agency or
instrumentality of a local government.

Obligations means the amounts of or-
ders placed, contracts and subgrants
awarded, goods and services received,
and similar transactions during a given
period that will require payment by
the grantee during the same or a future
period.

OMB means the United States Office
of Management and Budget.

Outlays (expenditures) mean charges
made to the project or program. They
may be reported on a cash or accrual
basis. For reports prepared on a cash
basis, outlays are the sum of actual
cash disbursement for direct charges
for goods and services, the amount of
indirect expense incurred, the value of
in-kind contributions applied, and the
amount of cash advances and payments
made to contractors and subgrantees.
For reports prepared on an accrued ex-
penditure basis, outlays are the sum of
actual cash disbursements, the amount
of indirect expense incurred, the value
of inkind contributions applied, and
the new increase (or decrease) in the
amounts owed by the grantee for goods
and other property received, for serv-
ices performed by employees, contrac-
tors, subgrantees, subcontractors, and
other payees, and other amounts be-
coming owed under programs for which
no current services or performance are
required, such as annuities, insurance
claims, and other benefit payments.

Percentage of completion method refers
to a system under which payments are
made for construction work according
to the percentage of completion of the
work, rather than to the grantee’s cost
incurred.

Prior approval means documentation
evidencing consent prior to incurring
specific cost.

Real property means land, including
land improvements, structures and ap-
purtenances thereto, excluding mov-
able machinery and equipment.

Share, when referring to the awarding
agency’s portion of real property,
equipment or supplies, means the same
percentage as the awarding agency’s
portion of the acquiring party’s total

costs under the grant to which the ac-
quisition costs under the grant to
which the acquisition cost of the prop-
erty was charged. Only costs are to be
counted—not the value of third-party
in-kind contributions.

State means any of the several States
of the United States, the District of
Columbia, the Commonwealth of Puer-
to Rico, any territory or possession of
the United States, or any agency or in-
strumentality of a State exclusive of
local governments. The term does not
include any public and Indian housing
agency under United States Housing
Act of 1937.

Subgrant means an award of financial
assistance in the form of money, or
property in lieu of money, made under
a grant by a grantee to an eligible sub-
grantee. The term includes financial
assistance when provided by contrac-
tual legal agreement, but does not in-
clude procurement purchases, nor does
it include any form of assistance which
is excluded from the definition of grant
in this part.

Subgrantee means the government or
other legal entity to which a subgrant
is awarded and which is accountable to
the grantee for the use of the funds
provided.

Supplies means all tangible personal
property other than equipment as de-
fined in this part.

Suspension means depending on the
context, either (1) temporary with-
drawal of the authority to obligate
grant funds pending corrective action
by the grantee or subgrantee or a deci-
sion to terminate the grant, or (2) an
action taken by a suspending official in
accordance with agency regulations
implementing E.O. 12549 to imme-
diately exclude a person from partici-
pating in grant transactions for a pe-
riod, pending completion of an inves-
tigation and such legal or debarment
proceedings as may ensue.

Termination means permanent with-
drawal of the authority to obligate pre-
viously-awarded grant funds before
that authority would otherwise expire.
It also means the voluntary relinquish-
ment of that authority by the grantee
or subgrantee. Termination does not in-
clude: (1) Withdrawal of funds awarded
on the basis of the grantee’s underesti-
mate of the unobligated balance in a

VerDate 21-NOV-96 12:07 Nov 22, 1996 Jkt 167171 PO 00000 Frm 00421 Fmt 8010 Sfmt 8010 E:\CFR\167171.108 167171



422

45 CFR Ch. XI (10–1–96 Edition)§ 1157.4

prior period; (2) withdrawal of the un-
obligated balance as of the expiration
of a grant; (3) refusal to extend a grant
or award additional funds, to make a
competing or noncompeting continu-
ation, renewal, extension, or supple-
mental award; or (4) voiding of a grant
upon determination that the award was
obtained fraudulently, or was other-
wise illegal or invalid from inception.

Terms of a grant or subgrant mean all
requirements of the grant or subgrant,
whether in statute, regulations, or the
award document.

Third party in-kind contributions mean
property or services which benefit a
federally assisted project or program
and which are contributed by non-Fed-
eral third parties without charge to the
grantee, or a cost-type contractor
under the grant agreement.

Unliquidated obligations for reports
prepared on a cash basis mean the
amount of obligations incurred by the
grantee that has not been paid. For re-
ports prepared on an accrued expendi-
ture basis, they represent the amount
of obligations incurred by the grantee
for which an outlay has not been re-
corded.

Unobligated balance means the por-
tion of the funds authorized by the
Federal agency that has not been obli-
gated by the grantee and is determined
by deducting the cumulative obliga-
tions from the cumulative funds au-
thorized.

§ 1157.4 Applicability.
(a) General. Subparts A through D of

this part apply to all grants and sub-
grants to governments, except where
inconsistent with Federal statutes or
with regulations authorized in accord-
ance with the exception provision of
§ 1157.6, or:

(1) Grants and subgrants to State and
local institutions of higher education
or State and local hospitals.

(2) The block grants authorized by
the Omnibus Budget Reconciliation
Act of 1981 (Community Services; Pre-
ventive Health and Health Services; Al-
cohol, Drug Abuse, and Mental Health
Services; Maternal and Child Health
Services; Social Services; Low-Income
Home Energy Assistance; States’ Pro-
gram of Community Development
Block Grants for Small Cities; and Ele-

mentary and Secondary Education
other than programs administered by
the Secretary of Education under Title
V, Subtitle D, Chapter 2, Section 583—
the Secretary’s discretionary grant
program) and Titles I–III of the Job
Training Partnership Act of 1982 and
under the Public Health Services Act
(Section 1921), Alcohol and Drug Abuse
Treatment and Rehabilitation Block
Grant and Part C of Title V, Mental
Health Service for the Homeless Block
Grant).

(3) Entitlement grants to carry out
the following programs of the Social
Security Act:

(i) Aid to Needy Families with De-
pendent Children (Title IV–A of the
Act, not including the Work Incentive
Program (WIN) authorized by section
402(a)19(G); HHS grants for WIN are
subject to this part);

(ii) Child Support Enforcement and
Establishment of Paternity (Title IV–D
of the Act);

(iii) Foster Care and Adoption Assist-
ance (Title IV–E of the Act);

(iv) Aid to the Aged, Blind, and Dis-
abled (Titles I, X, XIV, and XVI–AABD
of the Act); and

(v) Medical Assistance (Medicaid)
(Title XIX of the Act) not including the
State Medicaid Fraud Control program
authorized by section 1903(a)(6)(B).

(4) Entitlement grants under the fol-
lowing programs of The National
School Lunch Act:

(i) School Lunch (section 4 of the
Act),

(ii) Commodity Assistance (section 6
of the Act),

(iii) Special Meal Assistance (section
11 of the Act),

(iv) Summer Food Service for Chil-
dren (section 13 of the Act), and

(v) Child Care Food Program (section
17 of the Act).

(5) Entitlement grants under the fol-
lowing programs of The Child Nutri-
tion Act of 1966:

(i) Special Milk (section 3 of the Act),
and

(ii) School Breakfast (section 4 of the
Act).

(6) Entitlement grants for State Ad-
ministrative expenses under The Food
Stamp Act of 1977 (section 16 of the
Act).
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(7) A grant for an experimental, pilot,
or demonstration project that is also
supported by a grant listed in para-
graph (a)(3) of this section;

(8) Grant funds awarded under sub-
section 412(e) of the Immigration and
Nationality Act (8 U.S.C. 1522(e)) and
subsection 501(a) of the Refugee Edu-
cation Assistance Act of 1980 (Pub. L.
96–422, 94 Stat. 1809), for cash assist-
ance, medical assistance, and supple-
mental security income benefits to ref-
ugees and entrants and the administra-
tive costs of providing the assistance
and benefits;

(9) Grants to local education agencies
under 20 U.S.C. 236 through 241–1(a),
and 242 through 244 (portions of the Im-
pact Aid program), except for 20 U.S.C.
238(d)(2)(c) and 240(f) (Entitlement In-
crease for Handicapped Children); and

(10) Payments under the Veterans
Administration’s State Home Per Diem
Program (38 U.S.C. 641(a)).

(b) Entitlement programs. Entitlement
programs enumerated above in
§ 1157.4(a) (3) through (8) are subject to
Subpart E.

§ 1157.5 Effect on other issuances.

All other grants administration pro-
visions of codified program regula-
tions, program manuals, handbooks
and other nonregulatory materials
which are inconsistent with this part
are superseded, except to the extent
they are required by statute, or au-
thorized in accordance with the excep-
tion provision in § 1157.6.

§ 1157.6 Additions and exceptions.

(a) For classes of grants and grantees
subject to this part, Federal agencies
may not impose additional administra-
tive requirements except in codified
regulations published in the FEDERAL

REGISTER.
(b) Exceptions for classes of grants or

grantees may be authorized only by
OMB.

(c) Exceptions on a case-by-case basis
and for subgrantees may be authorized
by the affected Federal agencies.

Subpart B—Pre-Award
Requirements

§ 1157.10 Forms for applying for
grants.

(a) Scope. (1) This section prescribes
forms and instructions to be used by
governmental organizations (except
hospitals and institutions of higher
education operated by a government)
in applying for grants. This section is
not applicable, however, to formula
grant programs which do not require
applicants to apply for funds on a
project basis.

(2) This section applies only to appli-
cations to Federal agencies for grants,
and is not required to be applied by
grantees in dealing with applicants for
subgrants. However, grantees are en-
couraged to avoid more detailed or bur-
densome application requirements for
subgrants.

(b) Authorized forms and instructions
for governmental organizations. (1) In ap-
plying for grants, applicants shall only
use standard application forms or those
prescribed by the granting agency with
the approval of OMB under the Paper-
work Reduction Act of 1980.

(2) Applicants are not required to
submit more than the original and two
copies of preapplications or applica-
tions.

(3) Applicants must follow all appli-
cable instructions that bear OMB
clearance numbers. Federal agencies
may specify and describe the programs,
functions, or activities that will be
used to plan, budget, and evaluate the
work under a grant. Other supple-
mentary instructions may be issued
only with the approval of OMB to the
extent required under the Paperwork
Reduction Act of 1980. For any stand-
ard form, except the SF–424 facesheet,
Federal agencies may shade out or in-
struct the applicant to disregard any
line item that is not needed.

(4) When a grantee applies for addi-
tional funding (such as a continuation
or supplemental award) or amends a
previously submitted application, only
the affected pages need be submitted.
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